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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2 ,  TINSUKIA

District : Tinsukia

Present : Md. Abdul Hakim,

Addl. District Judge-2,

Tinsukia.

 

 Title Suit (M) Case No. 47 of 2012

On  Monday, the 16th of December, 2019

        Sri  Pankaj  Barman,

                             S/o. Late  Subash  Barman,      

                             R/o. Subachani  Road,

                             Near  Pine Wood  Hospital,         

        P.O, P.S & District - Tinsukia (Assam)

                                    ..........................Petitioner               

                 
 -Versus-

        Smt. Uma  Barman,

        W/o.   Sri  Pankaj  Barman,          

        D/o.  Late  Mahesh  Ch.  Dev,                     

                             R/o.  West  Sripuria, Hari  Sabha  Road,                 

                             P.O., P.S  & District. Tinsukia (Assam)

         ........................Respondent

This  suit  coming  on for  final  hearing on 29.11.2019 in  the

presence of :  



2

  For the Petitioner       :    Sri P. Bhowel, Advocate

  For the Respondent   :     Sri P. Roy, Advocate.

And having stood for consideration to this day the Court delivered

the following Judgment.

 

   J  U  D  G  M  E  N  T

1.              This  is  a  suit for divorce  filed  U/s.  13(1) (i-a) and  (i-

b) of the Hindu Marriage Act, 1955 by the petitioner namely,  Sri

Pankaj   Barman,  S/o.    Late   Subash   Barman,  a  resident  of

Subachani Road,  in the district of Tinsukia, Assam, for decree of

divorce  by  dissolving  his  marriage  solemnized  with  the

respondent, namely,   Smt. Uma  Barman, 18 years back   at

Kochbihar,  West  Bengal.  

2.            The  Petitioner in  his pleading  has  drawn  the  attention

that the  marriage  between the petitioner and the respondent

has  been  solemnized  in  18 years  back  at  Kochbihar, West

Bengal  as  per  Hindu  rites  and  customs  observing Saptapadi

and  after  one  month from  the  date  of  marriage  both  the

petitioner  and  the  respondent left  for  Assam  and  since  then

has  been  residing  at  Tinsukia  as  husband  and  wife  under

the  same  roof  of  rented  premises  at Tinsukia and  both  the

family  members  of  the petitioner  and  respondent  and  their

near  and  dear  relative  accepted   them  as  husband  and

wife.  That,  out  of  the  said  wedlock  the  respondent  gave

birth  of  two  female  children  named  1. Smt.  Madhumita

Barman,  now  aged  about 17 years  and  2.   Smt.   Sunali

Barman,  aged  about  14  years  and  now  he  is  studying  in

Class X,  of  Jatiya  Vidyala,  West  Sripuria,  Tinsukia. That,  the

petitioner  is  a  pity  businessman  and  doing the  business  of
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selling  of  Beetle  nut   in  a  Dala  near  the  foot  path    of  fish

market,  Opposite  side  of  Madras  Hotel,  Tinsukia,  and  his

earning  is  average  Rs. 2,500/-  to  Rs. 3,000/-  per  month.

That,  the  respondent  is  a  luxurious  woman  and  wants  to

lead  a  luxurious  life  which  was  practically  impossible  on

the  part  of  the  petitioner  to  maintain  out  of  the  said  miser

income  of  Rs. 2,500/-  to  Rs. 3000/-   per  month.  As   the

petitioner   expressed  his  inability  to  provide  the  respondent

such  a  luxurious  life  styles,  so  very  often  the  atmosphere

of  the  house  was  unhealthy  and  most  of  the  days  of  their

joint  life  passed  quarreling  with  each  other  and  without

having   any   talk   to   each   other.  However,    on   several

occasions  the  petitioner  and  brothers  of  the  respondent

tried   to    make   her   understood   that,   it   is   practically

impossible   on  the  part  of  the  petitioner  to  maintain  a

status  of  high  standard   as  she  wants  by  selling  battle  nut

in  a  foot  path. 

3.           That  on 27.09.2009, the  respondent  demanded  a

Banarashi  Sharee  from the  petitioner  and  as  the  Petitioner

expressed   his   inability   to   provide   the   same,   so   the

respondent  quarreled  with  the  Petitioner  calling  his  name

and  left  the  house  of the petitioner with  the   above  named

two children  to   her  mother  house  situated  at  West  Sripuria,

Tinsukia,  and  since  then  the  respondent  is  residing  at  her

mother's  house  and  working  as  as  sales  women  in  a  shop

and  during  her  sales salesmanship  she  worked  in  various

shops  at  Tinsukia  and presently  working  as  a  salesmen  in  a

stores  named  M/s.  Subha Kamana  situated  just  beside  the

God  Sani's  Temple,  Tinsukia. That, during  this   long period

since   27.09.2009   the   petitioner   and   brothers   of   the

respondent persuade the  respondent  for  returning  back  to

the  house  of  the petitioner  and  lead  the  conjugal  life  but

the  respondent  refused  to  return  back.  During  this  period
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of  since  29th September, 2009 to  June, 10, year  2010 neither

the  Petitioner  exceeded  the  Respondent nor  the  Respondent

allowed  the  Petitioner  exceed  her  and  have  a  conjugal life

of  married couple.

4.              That on various  occasion  the  Respondent filed  some

false   cases  in   the  Tinsukia P.S   and  all   the  time  the

Petitioner   had   been   saved   by   the   brothers  of   the

Respondent  from  the  hands of  the police for  those  false

cases. On  01.05.12,  the  Respondent  again  filed   a  false

case  against   the petitioner  in   the  Tinsukia P.S  with  an

allegation  that  since  the day of  marriage  the   Petitioner

subjected  the  Respondent  in  mental and physical tortured and

it   has  been   further  alleged  that  sometime  in  the  year

2010,  the  Petitioner had severely assaulted  the  Respondent

and  daughters  and kicked  out  from  the  house  and  since

she  alongwith  her  daughter residing  at her mother’s  house

and  further  alleged   that  on 01.05.2012, at  early  morning  at

about 9:30 am the  petitioner/husband  went  to  the  place  of

the  respondent  and  severely  assaulted  her  and asked  her  to

leave   Tinsukia   as   he   remarried   another   girl  and   after

receiving  the  ejahar, the O/C,  Tinsukia  P.S  registered  the

case  as  Tinsukia  P.S  Case  no.  275/12 U/s.  498(A)/494 IPC

against  the Petitioner  and  arrested  him  on 02.05.12 and

since  then  he  was   under  judicial  custody and on  14.05.12,

the Petitioner  was  released  on  bail   by  the Chief Judicial

Magistrate,   Tinsukia  in   the  said  false  case.  For  putting

behind  the  bar  the  Petitioner  lost  his place  of  business

beside   the  footpath. That,   soon   after   the  release,   the

respondent  again  05.06.12  lodged  a  false  case  before  the

Tinsukia  Police  Station  with  an  allegation  that  in  the  day

time  the Petitioner  assaulted  the  Respondent  in  front  of  the

Cornection Cinema  Hall,  Tinsukia,  in  presence of   public  and

other  shopkeepers. As  the police   did not find  any  evidence
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during  investigation,  so  the Petitioner narrowly  escaped from

keeping  behind   the  bar  by  the   police of  Tinsukia P.S.  That,

the   allegation  of   second   marriage   and   assaulting   the

respondent  and  kicking out  her  from  the  house  is  totally

false  and  baseless,  fabricated  one  and same  has  been

brought  by  the  Respondent  against  the Petitioner on series of

occasions  with  an ulterior motive  to  bring  bad  reputation  to

the  name  of  the petitioner  in  their  society  and  ultimately

the  Respondent is  successful  in  her  cruel, nasty,  devil  acts,

deeds  and  works  by putting  the petitioner  inside  the  bar  in

a  false  case.  That  the sanctity  of  marriage  ties  between  the

petitioner  and  respondent  is  totally  vanished,  ruined  and

destroyed  and  there  is   no  chances  of  re-union  of  the

petitioner  and  the  respondent  for  the  rest  of  their  life. That,

since  September,  27, year 2009  to  till   date  neither  the

petitioner   exceeded   the   respondent   nor   the  respondent

allowed  the  petitioner   to   exceed   her  and   there   is   no

collaboration  in  between  the  parties and  concealments  of

true  facts for  getting  the  divorce  and  the  Petitioner  prayed

that  a  Judgment and  Decree  may  be  passed  for  a  decree of

divorce  between  the Petitioner  and  the  Respondent  on  the

ground  of desertion  and  cruelty.  As such, the Petitioner has

prayed for decree of divorce by dissolving his marriage with the

Respondent.

5.            The respondent has contested the suit and submitted the

written  statement  to  negate  the  suit  of  the  petitioner.   The

respondent  has  stated  that  the suit  is  not  maintainable  in

law,  facts as  well  as  in  its  present  form. That  the  instant

petition   is  not  maintainable  for  non-compliance  of  the

Hindu  Marriage  Act  Rules,  1988. That  the statement  made  in

paragraph 1  and  2  of  the petition  are  admitted.  That  the

statement   made   in   paragraph  no.  3   of   the  petition   is

specifically  and  categorically  denied  and  disputed  by  the
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respondent as  such  put  the  petitioner  to  the  strictest  proof

thereof. The  respondent  submits  that  the  petitioner  is  doing

the  business  of  selling Pan,  snacks  items,  mineral  water  etc

and  is  earning  approximately  Rs. 10,000/-  to  Rs. 12,000/-

per  month. That   the statements  made  in  paragraph made  in

para  no. 4,5 &  6  of  the  petition  are  taken  together  for

reply  and  the  respondent  submits  that  all  the  contentions

made  therein  are  devoid  of  truth  and  based  on  concocted

facts  and  stories  to  attract  the ingredients  of  section  13(1)

(ia)  and  (ib)  of  the  Hindu  Marriage  Act,  as  such  all  the

averments  made  therein   are  specifically  and  categorically

denied   and  disputed by   the  respondent,  and  requires  the

petitioner  to  prove  the  same   in  due legal  manner.  

6.             The  respondent  has   submitted  that  first  five  years

of  their  marriage  was healthy  and  peaceful  and  thereafter

the petitioner  regularly  used  to  consume  alcohol  and  starts

inflicting  mental  and physical  torture  upon  the  respondent

and  her  daughters  and  by  the  acts  and  conducts  of  the

petitioner   the  healthy  atmosphere  become  noxious  for  the

respondent  and  her  daughters  but  the  respondent  bears  all

such  tortures  for  preserving  the  future  of  their  daughters

as well  as  with  a  hope  that  good  sense  will prevail  on  the

petitioner  with  the  grace   of  time.  But,  day  by  day  the

hostile  attitude  and  arrogance  of  the petitioner  was    gaining

force  and  every  now  and  then  the  petitioner  used  to inflict

physical  tortures  upon the  respondent. The  petitioner  even

not  cared  the  presence  of  daughter  and  starts  appealing

the  respondent  by  his  conducts  for cohabitation  in  front  of

the  daughter,  on  refusal  to  do  so  the  petitioner  becomes

wild  and  on  those  counts  several   times  assaulted  the

respondent   and   her   daughters.  The  respondent  further

submits  that in  the  night  of   16.10.2010,  the  petitioner

severely  assaulted  the  respondent  and her   two  daughters
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and  kicked  them  out  of  the  house,  finding  no alternative

the  brother   of  the  respondent took  all of  them   to  the

parental  residence  of  the  respondent  with  a  hope  that  the

petitioner  will  realize  his  fault and  things  will  be  normal

shortly. Thereafter  on 20th  October,  2010,  the  petitioner  took

the   respondent   and   their   daughters   to   their   rented

premises  and  again  on  26.10.2010,  the  petitioner  severely

assaulted  the  respondent  and  their  eldest  daughter  and

again  kicked  all  of  them  out  of  the  house,  the  respondent

again  took  shelter  in  her  parental  home.  It  is  worthwhile  to

mention  here  that  after one  month  of  the  incident  the

petitioner  again  make  contacts  with  the  respondent  and  her

brothers  and  assured  all  of  them  that  he  will  not  inflict

any   torture   upon   the   respondent   or   their   daughters,

however,  the  petitioner   also  promised  that  he  will  arrange

a  separate  rented  premises  till  then  the  petitioner requested

the  family  members  of  the  respondent    to  keep  them  in

their  house.  But  the  petitioner  though  arranged  another

rented  premises  but  did  not  take  the  respondent  and  their

daughters  in  the  said  premises  rather   the petitioner  very

often   used   to   stay   at   the  parental  residence   of   the

respondent  and  cohabits  with  her. The  petitioner  also  used

to   took  the  respondent   in  day  hours  to  his  rented

premises   and   cohabits   with   her   and   the   same  thing

continues   till   the   month   of   March,  2012. That   the

statements  made  in   para  no.  7  of   the petition  is   put

forwarded  in  a   twisted  and  in  this  regard  the  respondent

admits  the  lodging  and contents  of  FIR  of  Tinsukia  P.S  case

no. 275  of  2012  and  the  statement  relates  to  record  but

rest  of  the  contention  made  there  in  are  specifically  and

categorically  denied  and  disputed  by  the  respondent,  and

requires  the   petitioner  to  prove  the  same  in  due  legal

manner.   That  the  statements  made  in  para  no. 8 of  the

petition  is  specifically and  categorically  denied  and  disputed
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by  the  respondent,  as  such  the  petitioner  is  put  to  the

strictest  proof  thereof. That  the  statements  made  in  para

no. 9 of  the petition  is  and totally  false  and  frivolous  and

denied  and  disputed  by  the  respondent,  and  requires  the

petitioner  to prove  the  same  in  due   legal  manner. 

7.             The  respondent  submits   that  in  the  month  of  April,

2012,   the  petitioner  remarried  with  one  Smt.  Mira Das,

daughter  of  Naresh  Das, a   resident  of Lau  Mandir, Hijuguri,

P.S  &  Dist. Tinsukia, Assam and  the  petitioner  starts  residing

at  Subachani  Road,  Tinsukia  and  on  01.05.2012  at  about

9:30 AM,  the  petitioner  came  to  the  parental  residence  of

the  respondent and  severely  assaulted  the  respondent  and

asked   her   to   leave   Tinsukia   and   also   informed   the

respondent that  he  remarried  and  staying  at   Subachani

Road,  Tinsukia  and  on  that  day  the petitioner  lodged  an  FIR

before  the  Officer-in-Charge,  Tinsukia  Police  Station  and  the

same  is  registered  as  Tinsukia  P.S.  Case  no. 275 of  2012,

Under  section  498 (A)/494 IPC.   That  the  statements  made

in  para  no. 10 of  the petition  is  denied  and  disputed  by  the

respondent  and  requires  the  petitioner  to prove  the  same  in

due  legal  manner. That  the  statements  made  in  para  no. 11

of  the petition  is  concerned,  so  far  it  relates  to  since

September 27 years  2009  to  till  date  neither  the  petitioner

exceed  is  denied  and  disputed   by  the  respondent  and

requires  the  petitioner  to  prove  the  same  in  due  legal

manner  and  the  statements  so  far  it  relates  to  the  prayer

of  the  petitioner for  judgment  and  decree  of  divorce  on  the

ground  of  desertion  and  cruelty  is  concerned  is  liable  to  be

dismissed  with  compensatory  costs.  That  the  respondent

submits  that she  has  no  independent  source  of  income  to

maintain  herself  as  well  as  to  maintain  two  daughters. Be  it

mention  here  that  the  elder  daughter  due  to  financial  crisis

was   forced   to   leave   the   studies   after   passing  her
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matriculation   exam  and  the   younger   daughter   is   now

studying  at  class  X  and  for  her  education  the  respondent

faces  serious  financial  crisis.  It  is  worthwhile  to  mention

here  that   the  petitioner  never  paid  single  penny  towards

the   maintenance   and   education   expenditure   of   the

respondent   and   two   daughters   respectively.  That   the

petitioner   is   well   established   businessman,   doing   the

business  of  selling  Pan,  snacks  items,  mineral  water  etc.

and    is  earning  approximately  Rs. 10,000/-   to  Rs. 12,000/-

per  month.  The  respondent  being  wife  of   Petitioner  is

entitled  to  claim  permanent  alimony,  maintenance  pendent

-lite  and  cost  of  the  litigation  from  the  petitioner.  

8.          Upon   hearing   both   sides   the  following issues are

framed:  

(i) Whether there is  cause  of  action  for  the  instant
suit? 

(ii) Whether   the  Respondent  after   solemnization   of
marriage  with  the  Petitioner,   treated  the  Petitioner
with cruelty and  vise-versa?

(iii) Whether   the   petitioner   is   entitled   to   get   the
decree  of  divorce  after  dissolving  his marriage  with
the  respondent ?

(iv) What relief or reliefs, the parties  are  entitled to under
the Law and fact?  

9.      The  petitioner  has  examined  himself  along  with   two

witnesses in support of his suit whereas the respondent has  not

examined any witness to negate the suit of the Petitioner.

10.          The Court has heard the argument advanced by the  Ld.

Counsels of both the parties.
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Discussion,  Decision &  Reasons  thereof:

11.         The PW.1, Sri Pankaj Barman  in  his evidence on affidavit

has deposed  that  Respondent  is  his  wife and out  of  their

wedlock   they   begotten   two   female    children   namely,

Madhumita  Varman  and  both of  them  are  now  aged  about

20 years  and  18 years  respectively. That,  the PW.1  is  a  pity

businessman  and  doing the  business  of  selling  of  Battle  nut

in  a  Dala  near  the  foot  path    of  fish  market,   Tinsukia,

and  his  earning  is  average  Rs. 2,500/-  to  Rs. 3,000/-  per

month. That,   the  respondent  is  a  luxurious  woman  and

wants   to   lead   a   luxurious   life   which   was   practically

impossible  on  the  part  of  the  petitioner  to  maintain  out  of

the  said  pity  income  of  Rs. 2,500/-   to  Rs. 3000/-    per

month.   As    the  PW.1   was  not  in   position     to   provide

luxurious   life   to  the   respondent,   so   very   often   the

atmosphere  of  the  house  was  unhealthy  and  most  of  the

days  of  their  joint  life  passed  quarreling  with  each  other

and  without  having  any  talk  to  each  other. However, the

brother  of  the  respondent  and  himself tried  to   make  her

understood  that,  it  is  practically  impossible on  his  part  to

maintain  a  status  of  high  standard  by  selling  battle  nut  in

a  foot  path. 

12.      That   on  27.09.2009,  the   respondent   demanded   a

Banarashi  Sharee  from the PW.1  and  as  he   expressed  his

inability  to  provide  the  same,  so  the  respondent  quarreled

with  the  Petitioner  calling  his  name  and  left  his  house

with  the  above  named  two children and  since  then  residing

at     West  Sripuria,  Tinsukia,  and    working  as  sales  women

in  a  shop  and  during  this  period  she  worked as a sales

woman    in  a  stores  named  M/s.  Subha Kamana  situated

just  beside  the  God  Sani's  Temple,  Tinsukia. That, the  PW.1

stated  that during  this   long period  since  27.09.2009  the
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PW.1 alongwith  the   brothers  of  the  respondent persuaded

the  respondent  for  returning  back  to  his house   and  lead

the  conjugal  life  but  the  respondent  refused  to  return  back.

During  this  period since 27/09/2009 to  till  date  neither  the

PW.1    exceeded to   the   Respondent  nor   the   Respondent

allowed  the  Petitioner  to exceed  her  and  have  a  conjugal

life  of  married couple.

13.        The PW.1  further  deposed  that on various  occasion  the

Respondent  filed   some  false   cases   against   him in   the

Tinsukia P.S  and  all  the  time  the  brothers of  the  Respondent

had  been  saved  him from  the  hands of  the police personnel

and on  01.05.12,  the  Respondent  again  filed   a  false   case

against  him  in  the  Tinsukia P.S  with  an  allegation  that  since

the day of marriage  the PW.1 subjected  the  Respondent  in

mental and physical torture and it has  been   further  alleged

that  sometime  in  the  year  2010,  the PW.1 had severely

assaulted  the  Respondent  and  the children very  badly and

kicked  out  them from house  and  since  she  alongwith  the

two   female  children  residing   at  her  mother’s   house   and

further  alleged   that  on the same day at  early  morning  at

about 9:30 am he went  to  the  house of  his mother  in  law and

severely  assaulted  her  and asked  her  to  leave  Tinsukia  as

he  married  another  girl and  after  receiving  the said  false

ejahar, the O/C,  Tinsukia  P.S  registered  the  case  as  Tinsukia

P.S  Case  no.  275/12 U/s.  498(A) IPC  against   the PW.1 and

arrested  him  on 02.05.12 and  subsequently  on  14.05.12,  he

was  released  on  bail  by   C.J.M,  Tinsukia. For confining in  the

judicial  custody in  the  said  case, he   lost  his site of  business

beside  the  footpath. He  has deposed  on  oath  that  after

release   from  the  judicial  custody  the   respondent   again

05.06.12  lodged  another  false  case  against him before  the

Tinsukia P.S  with  an  allegation  that  in  the  day  time  the

PW.1 assaulted  the  Respondent  in  front  of  the  Cornection
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Cinema  Hall,   Tinsukia,   in   presence of    public  and other

shopkeepers.  As  the I.O did not find  any  evidence  during

investigation  of  the  said  false  case, so  he  escaped from

keeping  behind   the  bar  by  the   police of  Tinsukia P.S.  That,

the  PW.1  stated  that   allegation  of   second   marriage   and

assaulting  the  respondent  and  kicking out  her  from  house

by him is  totally  false  and  baseless,  fabricated facts   and

same  has  been  brought  by  the  Respondent  against  the

PW.1 on series of  occasions with an ulterior motive  to  bring

bad  reputation  of his name  in  their  society  and  ultimately

the  Respondent is  successful  in  her  cruel, nasty,  devil  acts,

deeds  and  works  by putting  him  inside  the  bar  in the  above

false  cases. That he depose that the sanctity  of  marriage  ties

between  him and  respondent  is  totally  vanished,  ruined  and

destroyed  and  there  is   no  chance of  re-union in  between

them  for  the  rest  of  their  life and since  September, 27, year

2009  to  till  date  neither  he   exceeded  the  respondent  nor

the respondent  allowed  him  to  exceed  her and  there  is  no

collaboration  in  between  them  and  concealments  of  true

facts for  getting  the  divorce  and  as such the PW.1   prayed

for a  Judgment and  Decree   for divorce  between  him  and  the

Respondent  on  the  ground  of desertion  and  cruelty.  It is

totally  false  that  on  16.10.2010,  26.10.2010  he assaulted

the  respondent  and  his  daughters  and  kicked  out them  from

the  house  and  he  married  another  girl  named Smt.  Mira

Das,  D/O.   Naresh   Das   as  alleged   in   the   W/S   of   the

respondent.

14.         The PW.1 has  exhibited the following documents in course

of hearing of the suit as mentioned hereunder :

    Exhibit No.1 :  Certified  copy  of  all  orders,  FIR,  Ejahar

and  Forwarding  of  Tinsukia  P.S  Case  No.  275/2012

U/s. 498(A)  IPC(containing  13 pages).
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15.        In Cross-Examination the PW.1,  has  stated  that  he  was

married  with   Uma  Barman in  the  year  1992  at  Tinsukia.

After  marriage in  the  year 1995  first  female  child, Madhumita

Barman  was  born  and in  the  year 1998 his 2nd  female   child

Sonali  Barman was   born. His daughter Madhumita  Barman

was  admitted  in the Vidya  Niketan School,  Tinsukia in  the

year  1999. He  cannot  say that  in  which  class  his elder

daughter Madhumita  Barman  was  admitted  in   the  year

1999. After  class  IV  she  was  admitted  at Bengali  Girls'  High

School, Tinsukia. But he cannot  say  the  in  which year  she

was  admitted in  that  school. She  studied upto Class IX in  that

school.   In  which  school   his  2nd  daughter,  Sonali   Barman

studied  he  cannot  say and  he  also  cannot  say in  which

class,  his  daughter Sonali   Barman  studied now.   He cannot

remember each  and  every  contents of  his petition  as  well  as

in  the  evidence in  chief.  He has  filed  his  plaint  5 years  ago.

He resides in a  rented house  at  Daspara, Tinsukia. Since last 6

years he is not looking after his wife.  Since last 2 years he has

visiting terms with his daughters. He visited   his daughters at

Sripuria  in  their  maternal  uncle’s  house.  He   denies   the

suggestion  that   that the  statement  made in para no. 5  of

petition  and  in para no. 4 of affidavit  evidence are false  and

concocted. The   respondent   stays  in her  parental house and

in  the  house she  has six  brothers and their  wives, mother. But

the  father  of  the  respondent  was  expired.  

16.        PW.1, further  stated  that  now  he  resides  at  Daspara,

Tinsukia. He denies  the  suggestion  that Sri  Paresh  Das  is  not

his father-in-law. He does  not  know Sri  Paresh  Das. He does

not  know   Smt. Meera  Das. He  has  no  any  relation  with

Uma  Barman  since  last  10 years. He denies  the  suggestion

that about 9  years  back he  married   Smt. Meera  Das. He

cannot   remember   the   date   of   lodging   this   divorce
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petition  before  the  Hon'ble   Court.  But  he  remember  it  was

filed 6  years back. He denies  the  suggestion  that  during  the

subsistence  of his  marriage  with  Uma  Barman,  he again

married with Smt. Meera  Das  of Laomundi, Hijuguri. He has  no

any  intention  to  divorce  Smt. Uma  Barman, but  since  she

lodged  a  case   against  him,  so  he  lodged  the  divorce

petition. Today  if Uma  Barman  wants  to go  with him to  lead

conjugal  life, in  such  eventuality he  will  not  accept  her. He

denies  the  suggestion  that since  he has  married  with Smt.

Meera  Das so  he is not  in  a  position  to lead  conjugal  life

with Uma  Barman.  He is an  illiterate  person. He cannot  say

in   which   language  his  divorce   petition   as   well   as  his

evidence  on  affidavit  is  prepared. What  is  written  in  the

divorce petition  and in  his evidence  on  affidavit he  cannot

say.  His elder  daughter  is  aged  about  21  years  and younger

daughter is  about  18 years  old. After lodging  of  this  petition

he has relation  with  his two  daughters  up to  4  years. But

since  last  2 years he  has no  contact  with  his daughters. He

bears educational  expenses  of   his both   daughters   up to

Class-IX. Thereafter she did not  bear  any  expenditure  for  their

education.  But  her  maternal  uncles  incurred  expenditure for

the  younger daughter.  He has  not paid  any  single  penny

towards   maintenance   of   his   daughters.  He  denies   the

suggestion  that since he is  not  aware  of  the  fact  that  what

is  written  in  his petition  as  well    as  in  evidence  in  affidavit

so  he is not  entitled  for  any decree  of  divorce. He denies  the

suggestion  that as  he  married  with  Smt. Meera  Das,  so  he

filed  this  petition against  Uma  Barman  to  get  rid  from  her. 

17.        PW.2, Sri  Nimai Dev though has  filed  his evidence  in

affidavit  in  the  suit, but he  has  not  turned  up  before  the

court  for  his  cross-examination.  Hence, I  am  not  inclined  to

discuss  his  evidence. 
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18.       PW.3, Sri  Shiva  Das  in  his evidence on affidavit  has

deposed  that he  knows  both  the  petitioner  and  respondent

and  since last  15  years  both  the  family  of  the  parties  of

this  case  is  known  to  him.  He  depose  that  he has  cordial

relationship   with   the   family   of   the   respondent  mother.

Considering  the  said  cordial  relationship  he  alongwith  the

elder  sister  of  the  petitioner  on  several   time  tried  to

resolve  the  problem  between  the  petitioner  and  respondent.

He  has deposed  that  in  the  year  2009,  he  alongwith  the

elder  sister  of  the  petitioner  went  to  the  house  of  the

mother  of  the  respondent where  she  was  residing  after

leaving  the  house  of  the  petitioner. In  that  meeting  the

brother  of  the  respondent named  Sri Nimai  Dev,  her  mother,

one  Gopal  Dev, Ashok  Das, Bhenu Paul  were  present. In  that

meeting although  all  of  them   requested  the  respondent  to

return  back  to  her  husband’s  house  but   she  refused  to

return  back, then  the  petitioner  on   that  year itself went to

his parents’  house  situated  at  Koch Bihar  and  after  one  and

half  year,   the petitioner   returned  back   to   Tinsukia   and

stayed  in  his  house  for  three  months  and  thereafter  shifted

to  a  rented  house. 

19.         That  the  petitioner  Pankaj  Verma  is  a  pity  businessman

and  doing  the  business  of  selling  betel  nut  in  a  dala  near

footpath  of  fish  market, Tinsukia  and  his  earning is not  more

than  2500/-  to  3,000/-. Further,  he  has deposed  that  he

alongwith  her  husband pursued  her  for returning  back  to her

husband’s   house   and   lead   the   conjugal   life   but,   the

respondent  refused  to  return  back. During  this period  since

27.09.09  to till  this date both  of  them  have no  relationship

of husband  and  wife  and  neither  of  them exceeded  to  each

other. He  deposed  that once  in year,  2012  a  false  ejahar

was  lodged  by the  respondent  against  the  petitioner and  the

O/C,  Tinsukia, P.S  registered  the  said  ejahar  as  Tinsukia  P.S
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no. 275/12 U/s. 498(A)  IPC  against  Pankaj  Verma  and arrested

him  and  subsequently, Pankaj  Verma  was   released  on  bail

by   C.J.M,   Tinsukia.  He   deposed  that  after   release   from

judicial  custody, the  respondent  again  on 05.06.12  lodged

another  false  case  against her  husband  before  the  OC,

Tinsukia, P.S  with  an  allegation  that  in  day  time  she  was

assaulted  by  the petitioner  in  front  of  Cornection  Cinema

Hall, Tinsukia, in  presence of   public  and   other  shopkeepers.

He  stated  that allegation of  2nd  marriage  and  assaulting  the

respondent   and  kicking out  her   from  house  by  Pankaj

Verma  is  totally  false  and  baseless, fabricated  facts  and

same  had  been  brought  by  the  respondent   against  him  on

series  of  occasion  with  an  ulterior  motive  to  bring  bad

reputation  in  his  name. He  deposed  that it is  totally  false

that  on  16.10.10,  26.10.10, the  petitioner  assaulted  the

respondent  and his  daughter  and kicked  out  them  from  the

house.  It is  also  false  that  the  petitioner  married  another

girl  named  Smt.  Meera  Das, D/o. Naresh  Das. 

20.          In cross-examination, the PW.3 has  deposed  that earlier

he  came  to court  for  adducing  evidence  in  this  case  for

more  than 7-8 times. He    knows  to  read  English. In  his

evidence  on  affidavit  there  is no  any reference regarding  his

livelihood. All  the  days he  came  to  court  with  Sri  Pankaj

Barman. The name of the  mother  of   Respondent  is  Smt.

Usharani  Barman. Bhanu  Paul   resides near  the  house  of

Uma  Barman. (Later  on)  he  states  that  he does  not  know

Bhanu  Paul.  Nimai   Dev  is   the   elder   brother   of   the

Respondent.  That  his  evidence  on   affidavit  is  prepared   by

Advocate  of  the  Petitioner. He  knows what  is  stated in  his

evidence  on  affidavit. Since  Uma  Barman  had  lodged  a  case

against   the  Petitioner,  thereafter  the  petitioner  lodged  this

divorce  petition. The petitioner was arrested in ref.  to Tinsukia

P.S  case  no. 275/12 U/s. 498(A) IPC. But he does not have any
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knowledge about Sec. 498 (A) IPC. He  cannot  remember  the

date  on  which  the  petitioner   was  arrested.  The fact   is

stated  in  para  no. 6  of  his evidence  on  affidavit  and  in  that

para the  date  of  arrest  is  not  stated. That's  why  he is not

able  to  say  the  date  of  arrest.  He  does  not  know  what  is

stated  by  the  Respondent  in  her  written  statement. What  is

written  in  para  no. 8,  if   it would  have  been written  in

Assamese,  he could  be  able  to  explain  the  same.  But  since

the  same  is  written  in  English, so  he  find  some  difficulties

in  explaining  the  same. The  second  marriage  and  assaulting

the  respondent  by  the  petitioner  and  keeping her out  from

his   house  is not  true. He has   not  stated  in  his affidavit  that

one  day  Uma  Barman  came to  his house  and  asked  him

that  Pankaj  is  re-married  with  another woman. He has  a

shop  premises  and  he is a  chicken  vendor. All  the  day  he

appeared  in  the  court  by  leaving his   business. In  each  and

every  day of  this  suit, he appeared  alongwith  the petitioner.

Pankaj   Barman   is   his  very   good   friend.  He  denies  the

suggestion that he has  deposed  falsely  in  favour  of Pankaj

Barman. 

21.        Now for     the    convenience  and  comprehension  I  am

discussing  the  issues  one  by  one.

ISSUE NO. 1

22.        With  regard  to  the  issue  no. 1 i.e. whether there is  cause

of  action  for  the  instant  suit? I have heard both sides.  Ld.

Counsel   for   the   petitioner   has    submitted   that   since

29.09.2009  the  respondent  left  the petitioner  and staying

with   her  parents  and  till   date,  the  respondent   has   not

returned and many  false  cases  have been lodged against the

petitioner  and thus from 29.09.2009 every  subsequent  dates

the    cause of  action arises in  the   present  case.  
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23.       In  reply,  Ld. Counsel  for  the  respondent  has submitted

that  there  is  no  cause  of  action  arises  in the  instant  case

as the petitioner  himself  has perpetrated  cruelty  towards  the

respondent  and hence,  prayed  to  dismiss  the   petition on

account  of lack  of  cause  of  action.

24.        Upon  hearing   both   sides  I have  gone  through the

maternal  evidence  on  record. The  petitioner  has stated  that

on  27.09.09,  the respondent  has   left the company  of  the

petitioner  by squabbling   with him on flimsy ground and  since

then  although pursuing  the  respondent  by the  petitioner  yet,

the  respondent  has  not  returned back  to  the petitioner. Then

the  petitioner   lodged  the instant   suit   on  11.06.12.  The

petitioner  has  also claimed  that  the  respondent has  lodged

false  case against  him. It  is  apparent  from  the  material on

record  that  since  27.09.09  till  the  filing  of  the instant  suit

there  is   no   relationship   or   co-habitation   between  the

petitioner  and  the  respondent. 

25. In view of the above perspective  it is proved that  the

cause of  action  for  the instant  suit  arises  since  27.09.09.

Thus, I  am of  the considered  view  that  the  Petitioner  has

succeeded  to prove  the  Issue  no. 1.

ISSUE No. 2

26.         With regard to the issue no. 2 i.e. whether the Respondent

after solemnization of  marriage with the  Petitioner,   treated

the  Petitioner with cruelty and  vise-versa? I have heard both

sides.  Ld. Counsel  for  the  petitioner  has  submitted  that the

respondent  has  left  the house  of  the  petitioner  on  very

flimsy  ground  and since 27.09.09 she is living separately  from

the petitioner  alongwith  their children. The endeavour  of  the

petitioner  to  reconcile  with  the  respondent  is  of  no  avail

instead  the  respondent  has  lodged  false  case  against  the
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petitioner. The respondent has treated the petitioner with cruelty

by refusing to return back and the lodging of false cases. Thus,

the petitioner  is  entitled  to  get  the   decree  of  divorce

against  the  respondent. 

27.          In  reply,  Ld. Counsel  for  the  respondent  has denied  the

claim  and  allegation  of  the  petitioner. It is  pointed  out  that

instead of respondent the  petitioner has  perpetrated cruelty

upon   the   respondent   and  having    no   alternative  the

respondent  has  to  leave  the  company of  the  petitioner.  The

respondent  is   compelled   to   lodge   the   FIR  when   the

Petitioner assaulted  her  and  also   married  another  woman.

Thus, it is proved  that  the  respondent  has  not  treated  the

petitioner with cruelty. 

28.       Upon hearing  both  sides  I  have  gone  through the

maternal  evidence  on  record. It is  found that  the  petitioner

has stated  that on  27.09.09,  the   respondent  has  left the

home of the petitioner  and  gone  to  her  mother's house  and

since  then, she is  living  there  till  the  filing  of  the  instant

suit by the petitioner. 

29.          It  is  proved  the leaving of the house of the petitioner on

27.09.2009 by the  respondent  and   lodging of criminal  case

against the  petitioner  by  the   respondent. But whether  living

and staying  with the  mother of   the  respondent and lodging

of  case against   the  petitioner  has  caused cruelty   to   the

petitioner or not  to  be looked into  and decided now . 

30.       The petitioner  has  claimed  that  the  respondent  has

refused to  return  back  to him which  is   corroborated  by  the

PW.3. PW.3  has  stated that in the year  2009  he  alongwith  the

elder   sister   of   the  petitioner   went  to  the  house of   the

respondent. There;  a  meeting  was  held with  the  Nimai  Dev,

brother  of  the  respondent, her mother, one  Gopal  Dev,  Ashok
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Das,  Benu  Paul.  In   the    meeting   they   requested   the

respondent to  return  back  to  the   petitioner's  house but  she

refused   to  return   back.  Which   the   respondent  could  not

disprove or denied.  

31.         Here  it is  to  be  noted  that  till  01.05.2012,  no  FIR  was

lodged  by  the   respondent  against  the  Petitioner  which

indicates  there  was  no   cruelty  was   perpetrated  by  the

petitioner   to the  respondent  or  it  can  be presumed  that  no

such  type  of  cruelty  was   committed  by  the   Petitioner  to

the respondent  which   could  lead  to  lodge  FIR  against  the

petitioner. The  petitioner  has  alleged  that as  he  could  not

meet  the  demand  of  a  Banarashi  Saree  to the  respondent,

and basing upon  that flimsy  ground the  respondent  has  left

the house  of  the petitioner on 27.09.2009. The  respondent

later on,  has  not obeyed  the  request  to  return  back  to  the

petitioner's  home. In view of this fact I am of  the  considered

view  that   the  respondent  has  treated the  petitioner  with

cruelty.   The   respondent has  left  the house  of  the  petitioner

without  any cogent  rhyme  and reason. Thus, I  am  of  the

considered  opinion  that   the Petitioner   has  succeeded  to

prove  the  Issue  No. 2.

ISSUE  NO. 3

32.          Whether  the  petitioner  is  entitled  to  get  the  decree  of

divorce  after  dissolving  his marriage  with  the  respondent ? In

view of  the  above  discussion  in  Issue  no. 1  & 2  and  taking

note  of   the  fact  that since  2009  till    date ,   both  the

petitioner and respondent  are  living  separately, I  am  of  the

considered opinion that  the  marriage  between  the  petitioner

and   the   respondent  has  been   broken   irretrievably   and

beyond amendment. Thus,  the  petitioner  is  entitled  to  get

the  decree of  divorce by  dissolving  the  marriage  between

him  and  the  respondent. 
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ISSUE NO. 4

33. With  regard  to  the  Issue  no.  4  i.e.  what  relief  or  reliefs,  the

parties are entitled to under the Law and fact?  From the above

discussion  and  considering  all  facts  and  circumstances,  it

appears that the Issue no.1, 2 & 3 are decided affirmative in

favour of the petitioner.  As such,  the  petitioner   is entitled to

get  the  relief  of decree  of divorce  by dissolving his  marriage

with the respondent  under the law and equity. 

34.      It  is  pertinent  to  mention  here  that  the  in  her  written

statement the respondent has prayed for  permanent  alimony,

maintenance  pendent -lite  and  cost  of  the  litigation  from

the  petitioner.  Hence I have after delving deep into the matter

and after  giving an introspection into it, is of the opinion  that in

the interest of justice the financial security  be provided  to the

respondent  by the petitioner  as  final  settlement  of  this  suit.

Hence the respondent is entitled for permanent alimony. 

35.      From   the  material  on  record  it  is  revealed  that  the

respondent has not mentioned about any amount of permanent

alimony. It can be assumed that respondent has some monthly

income.   In  view of  this  fact  and  taking  into  account  of  the

spiraling rise of prices of essential commodities and other bare

necessities of life which are required in a day to day life and

taking into social status of the petitioner it will be rational and

practical  for the ends of  justice to fix the permanent alimony

moderately which will  perhaps uplift  the financial  condition of

the respondent,  who is  living  separately  with  her  children by

taking  shelter  at  her  parental  home.  Therefore,  I  am  of  the

considered view that the permanent alimony can be awarded to

the respondent for her overall welfare as well as for her financial

security.   However taking into account of  the social  status of

both  the  parties,  the  income  of  the  petitioner  and  in   the

interest of  justice an award of Rs. Two lakh (2 lakh) is granted to
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the  respondent  as  permanent  alimony  to  be  paid  by  the

petitioner  to  her.  Therefore,  the  Issue  no.  4  is  adjudicated

accordingly.

O R D E R

36.       In   the  result,   the suit  is   decreed by dissolving the

marriage  between  the  petitioner  and  the  respondent.  The

petitioner  is  directed to pay an  amount  of  Rs. 2,00,000/-

( Rupees Two lakhs) as permanent alimony to the  respondent.  

37.       Accordingly,  the suit is decreed on aforesaid terms and

conditions on contest without cost.

38.           As such,  prepare  the decree accordingly.

  
39.         Given  under  my hand  and  seal of this Court on this the

16th day of December, 2019.   

Dictated and corrected by me.

     ( A. Hakim )                      ( A. Hakim )         
        Addl. District Judge-2                 Addl. District Judge-2    

      Tinsukia.                                                       Tinsukia             
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