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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 392 OF 2017 

U/ Sec 447/341/323/34 OF IPC  

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1.  SMTI. PRATIMA GOGOI 

W/O: LATE ANUP GOGOI 

ADDRESS: NO.2 UDAIPUR 

P.S.: LEKHAPANI, DIST: TINSUKIA, ASSAM 
 

2. SMTI. BEAUTY GOGOI 

D/O: LATE ANUP GOGOI 

ADDRESS: NO.2 UDAIPUR 

P.S.: LEKHAPANI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mrs. RUPA PAKBANDHA CHETIA, LEARNED DEFENCE COUNSEL 

OFFENCE EXPLAINED ON:  07-09-2018 

EVIDENCE RECORDED ON:  19-03-2019, 21-05-2019, 04-07-2019 & 19-08-2019 

ARGUMENT HEARD ON: 25-11-2019 
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JUDGMENT DELIVERED ON: 27-12-2019 (Judgment couldn’t be pronounced on time as 

court work was affected due to CAA agitation) 

JUDGMENT: 

1. 1.   The genesis of this case had its roots with the lodging of First Information Report 

(in short as F.I.R) wherein the informant has alleged that on 22.06.2017 in the 

morning at about 6:30AM, her neighbour Smti. Pratima Gogoi along with her mother 

and three daughters had dragged her from the house to the road regarding the 

transaction of her shop and had beaten up her very badly and torn clothes which she 

was wearing and as a result of which she sustained grievous injuries. The informant 

lodged the FIR. The criminal law was set in motion with the lodging of the FIR. 

2. 2.    In this case the O/C LEKHAPANI PS registered as LEKHAPANI PS case No. 

65/2017 U/sec 447/325/34 of IPC and the case was entrusted to S.I BIPUL GOGOI 

for investigation and finally after completion of investigation the charge-sheet was 

submitted by him against the accused person U/sec 447/341/323/34 of IPC.  

3. 3.     In this case the accused persons appeared before the court and they were 

allowed to go on bail by my Ld. Predecessor and as per section 207 of CrPC & the 

offence U/sec 447/341/323/34 of IPC was read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. In this case the 

prosecution has adduced as many as seven PWs to prove the case. In this case the 

statements of the accused persons are hereby recorded and their pleas are of total 

denial. The defence side have not adduced any DWs from their side.   

4. 4.   I have heard arguments of the learned defence counsel and the learned Asst. 

P.P. I have perused the evidence on record and scrutinized the evidence on record. 

5. 5.   After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

    POINT OF DETERMINATION NO.1: Whether accused persons in 

furtherance of their common intention on 22.06.2017 at 6:30AM 

unlawfully entered into the house of complainant with the 

intent to commit an offence thereby committed an offence u/s 

447/34 of IPC ? 

POINT OF DETERMINATION NO.2: Whether accused persons in 

furtherance of their common intention on 22.06.2017 at 6:30AM 

wrongfully restrained the victim by voluntarily obstructing her from 

proceeding any direction in which she has a right to proceed and 
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thereby committed an offence u/s 341/34 IPC? 

 

    POINT OF DETERMINATION NO.3: Whether accused persons in 

furtherance of their common intention on 22.06.2017 at 6:30AM 

voluntarily caused hurt to the victim and thereby committed an 

offence u/s 323/34 of IPC ? 

Discussion, Decision and Reasons there on: 

For the sake of convenience all the points are clubbed together: 

6. 6.     PW1 in her evidence has deposed that she is the informant and the accused 

persons. It was about 6:00 AM there was throwing of stones at their house. It was 

on 22.06.2017 the accused Pratima Gogoi threw stones at their house. PW1 asked 

her about it. PW1 also deposed that accused dragged her out of the gate and torn 

her clothes and the accused Maina @ Beauty caught hold of her neck and put hands 

in her mouth   and shut her mouth. The other accused assaulted her with her hands 

and legs. This is what took place. She lodged the case. EXT 1 IS THE FIR, EXT 1(1) 

IS HER SIGNATURE. She was taken for medical treatment by the police. 

7. In her cross examination PW1 has deposed that she lodged the FIR on the 

day of occurrence.  She did not do her medical before lodging the FIR. The Thana is 

first from her house and she does not know how much the distance between Thana 

and hospital is. She stated in her FIR and she stated before the police about the 

throwing of stones and it was also stated in the FIR. The clothes were seized by the 

police but it was returned to her by the police. She is having one grocery shop. One 

of the accused is a widow. The accused does not take any goods from their shop on 

debt. There is debt which the accused persons took from her but it is not related to 

her shop. She is having her daughter and husband at her home at that time. The 

suggestions put forward are of total denial. 

8.      PW2 has deposed in his evidence that he knows the informant and the 

accused persons. The accused persons had assaulted the informant and he saw it. 

The incidence took place on 22.06.17 at 6:00AM. The incident took place on the side 

of the road. The accused persons had dragged the informant and torn her clothes. 

There was no clothes in the body of the informant and he could see the organs of 

the body of the informant for which he was ashamed. She was caught and assaulted 

with fist and blows. He saw that the accused had caught the neck. The daughter was 

catching her and blows were given to the informant. He informed this to the police 

and the police recorded his statement. 
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9.   In his cross examination PW2 has deposed that the informant is his elder 

sister. The house of the informant is on the other side of the road. The police did not 

seize the torn clothes and he knows it. But the police took it. It was his verandah of 

his house and he saw it. The suggestions put forward are of total denial. 

10.   PW3 has deposed in his evidence that the informant of this case is his sister. He 

knows the accused persons. On the day of occurrence he went to the tea garden. He 

got a call from his brother that there was a quarrel between the nearby women and 

his sister. He came there. He went with his sister and lodged the case. The 

occurrence took place about one/ one and half years ago. The incident took place in 

the morning at 6/7AM. He saw that the clothes of his sister were torn and she was 

crying and the accused persons assaulted his sister and this was informed to him by 

his sister. He went with his sister to the police station. 

11.   In his cross examination,PW3 has deposed that he did not seen the occurrence. 

The police station is ½ km away from his house as well as from the house of the 

informant. The suggestions put forward are of total denial. 

12.   PW4 has deposed in her evidence that she knows the informant and she is her 

neighbour. She knows the accused persons. On the day of occurrence she saw that 

there was a quarrel which took place between the informant and the accused 

persons. She heard about the quarrel and she came out. The incident took place at 

9/10AM. She stopped the quarrel. She saw both of them were quarreling. She saw 

that both of them had caught hairs of each other. She did not saw any injuries. 

13.    In her cross examination, PW4 has deposed that when the incident took place 

it was noon i.e. the sun was shining. The informant is the niece (BHAGIN) of the 

MLA BHASKAR SARMA. The suggestions put forward are of total denial. 

12.   PW5 has deposed in her evidence that she knows the informant and she is their 

neighbour. She knows the accused persons. On the day of occurrence she saw that 

there was a quarrel which took place between the informant and the accused 

persons. She came along with her elder sister and thereby they was stopped it. She 

did not saw any injuries. 

13.    In her cross examination PW5 has deposed that she saw that both the parties 

were having altercation. She and her elder sister were present there at the time of 

occurrence and the informant and the accused persons were there. There were no 

other persons except them. She did not see nor she heard that the husband of the 

informant had assaulted Beauty Gogoi. 
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12.   PW6 has deposed in his evidence that on 22.06.17 he was working as 2ND 

OFFICER OF LEKHAPANI PS. It was the informant who appeared before the police 

station and the victim cum informant was sent to the medical for her examination. 

On 23.06.17 the FIR was lodged and it was registered. The O/C had entrusted him 

to investigate the case. He went to the place of occurrence, prepared the sketch map 

and recorded the statements of the witnesses as well as the accused. He collected 

the injury report. He arrested the accused persons and allowed them to go on bail as 

the offences were bailable in nature. He completed the investigation of this case and 

he submitted the charge-sheet u/sec 447/341/323/34 of IPC in this case. EXT 2IS 

THE SKETCH MAP, EXT 2(1) IS HIS SIGNATURE, EXT 3 IS THE CHARGE-SHEET, EXT 

3 (1) IS HIS SIGNATURE. 

13.   In his cross examination, PW6 has deposed that the FIR was received at 

11:00AM. On 22.06.17 there is no GD entry of the fact that the injured had sustained 

injuries. The distance from the place of occurrence to the Thana is 2 ½ kms. The 

reason behind the delay is not mentioned in the FIR. The place of occurrence to the 

hospital is at a distance of 4kms.  He did not record the statement of the informant’s 

husband. PW1 PUSHPANJALI SARMA in her statement did not state before him that 

the accused persons had thrown stones at her home and because of it there was a 

quarrel and marpit and this has not been stated in the FIR also. PW1 stated before 

him that the occurrence took place due to transaction of articles of shop. The 

incidence took place in the road. He did not seize any torn clothes from the place of 

occurrence. The suggestions put forward are of total denial. 

14. PW7 has deposed in her evidence that on 22.06.17 she was posted at the Tirap 

Gate. On the day she examined PUSHPANJALI SHARMA, FEMALE 33 YEARS W/O: 

PRAKASH SHARMA OF NO.2 UDAIPUR in connection with LEKHAPANI PS G.D. ENTRY 

NO. NIL, REQUISITION NIL, dated 22.06.18 escorted by WPC: 455, LONGKHAN 

POMUNG. Identification mark: a black mole over the right side of neck. The time of 

examination is 22.06.17 at 10:40AM. History as given by the patient. One trauma 

over back and chest, history of bleeding per nose. History of strangulation. 

Examination findings: no any bleeding seen per nostril, no any strangulated mark 

sen over neck. Nail prick injury seen over left forearm or anterior aspect. Forced by 

hand blow. Type of injury is simple. The time of injury is three hours 30 minutes 

lapse. The time of injury is 7:00AM on 22.06.17. In her opinion it is a simple injury. 

No any active bleeding seen on body. The patient is sound and alert physically and 
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mentally at the time of examination. EXT 4 IS THE INJURY REPORT, EXT 4 (1) IS 

HIS SIGNATURE. 

15.    In her cross examination, PW7 has deposed that the injured stated in her 

history of assault about the nail prick injury. It could not be ascertained as to whose 

nail it was. It might be of the victim also.  

7. I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 

16. From the perusal of the evidence of the PW1 it appears that the offence alleged 

against the accused person is u/sec 447/341/323/34 of IPC.  

17. Now, let me proceed with the first issue which is involved in this case and in this 

regard let us have a look at the ingredients of section 447 of IPC. 

18. I would like to point it out that in order to bring out a case u/sec 447 of IPC the 

following ingredients are necessary to be fulfilled : 

(a) The accused must have entered into or upon the property in the 

possession of the informant/ another. 

(b) The accused must have remained there unlawfully in order to commit 

an offence or to intimidate or insult or annoy any person in the 

possession of the property. 

19. In order to attract the provisions of section 447 of IPC it is important to note 

here that the property must be in the possession of the informant. But during the 

course of evidence of PW’S it appears that none of the PW’S have stated that the 

occurrence took place inside the property of the informant. It has been stated by 

the PW’S that the occurrence took place on the road. It is quite clear that the 

road cannot be said to be the property of the informant.  

20. Now, it is to be noted here that the “accused must have entered into or 

upon the property in the possession of the informant/ another” but in 

this case it appears that the prosecution side has failed to bring to light the 

ingredients of section 447 of IPC. Hence, it becomes quite clear that the 

prosecution has failed to prove the ingredients of section 447 of IPC. The 

prosecution has failed to bring to light the dag no, patta no. of the said land. In 

this case, it appears from the evidence of PW’S that the offence must be proved 

in relation to the said act of criminal trespass. It appears that the prosecution has 

failed to prove the ingredients of section 447/34 of IPC.  

21. In relation to section 341 of IPC one needs to have a look at it. The penal section 

is 341 of IPC and the definition is provided u/s 339 of IPC. Section 339 of IPC 
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lays down, “Whoever voluntarily obstructs any person so as to prevent that 

person from proceeding in any direction in which that person has a right to 

proceed, is said wrongfully to restrain that person.” (Exception) —The 

obstruction of a private way over land or water which a person in good faith 

believes himself to have a lawful right to obstruct, is not an offence within the 

meaning of this section.  

22. In this case one needs to have a close look at the ingredients of section 341 of 

IPC. On close perusal it appears that the prosecution has to prove that the 

accused had obstructed voluntarily and the obstruction had prevented the victim 

from proceeding in any direction in which she had every right to proceed. But 

there is no such evidence brought to light to prove that the accused had 

obstructed the victim from proceeding in any direction in which she had a right to 

proceed. There is no such ingredients brought to light to prove section 341/34 of 

IPC by the prosecution side.  

23. Now, in this case one of the core issues which is involved in this case is with 

regard to the injuries and assault sustained by the victim. There is evidence from 

the perusal of the evidence of PW1,2 & 3 that the accused persons had assaulted 

the victim and it appears that they were eye witness of this case. But on the 

other hand, it transpires from the evidence of other eye witnesses of this case 

i.e. PW4 & PW5 who saw that there was a quarrel which took place between the 

informant and the accused persons. There is no doubt that there was a quarrel 

which took place between both parties but from the evidence of PW4 & 5 it 

appears that they didn’t saw any injuries. This itself creates doubts in the case of 

the prosecution.  

24. But in this case it is to be noted here that the three PW’S i.e. PW1, 2& 3 are the 

relatives of the informant. The law is quite clear on this issue as laid down by the 

hon’ble supreme court in Bolineedi Venkataramaiah Vs State Of Andhra 

Pradesh1 AIR 1994 SC 76 wherein the hon’ble supreme court has held, 

“…However, since they are interested witnesses, their evidence was 

subjected to greater scrutiny and one of the tests applied is whether 

the specific overt acts are attributed to them so that the omnibus 

allegations may not be accepted so as to rule out the possibility of 

 

1 
 AIR 1994 SC 76 

http://indiankanoon.org/doc/181171924/
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implicating some innocent persons. In appreciating evidence of this 

kind of witnesses, the courts have always considered that such of those 

accused to whom specific overt acts have been attributed consistently 

and the same is corroborated by the medical evidence and the 

circumstances of the case, can safely be convicted…”  

25. The evidence of PW1, PW2 & PW3 are vital in this case as they were the 

witnesses who saw the occurrence. The evidence of such witnesses needs to 

have more careful scrutiny and with caution. Now in this case it appears that 

there are eye witnesses who had different version amongst one another. One set 

of witness who are the relatives of the informant and the other category of 

witness i.e. PW4, 5 who are not the relatives of the informant but they are 

neighbours had a different version to it. They were of the view that the tussle 

took place between both parties but the informant didn’t sustain any injuries. 

This creates a doubt in the mind of the court. PW1,PW2 & PW3 are interested 

witnesses of this case and their evidence needs to be accepted with caution. 

There is no doubt that there was an occurrence which took place but it also 

appears that PW2 & PW3 who are the eye witness of this case didn’t take any 

steps to save the victim. On the other hand, the time factor is also another factor 

which needs to be considered in this case. The informant along with PW2 & PW3 

have stated that the occurrence took place at around 6/7 a.m. but on the other 

hand PW4 had stated that the incident took place at 9/10 a.m. All the above 

stated witness are eye witness of this case but there are change of versions with 

regard to the time. In such a case this court finds it difficult to come to a 

conclusion with regard to the time. But there is no doubt that the occurrence 

took place.  

26. During the course of argument as well as cross examination of PW’S the learned 

defence side has brought to light that there has been a delay in the lodging of 

the FIR. In this case on perusal of EXT 1 it appears that the EJAHAR was drafted 

on the day of occurrence but despite the fact that the police station is about 2 ½ 

kms from the spot the informant didn’t lodge the EJAHAR on the day of 

occurrence. This clearly shows that there has been a delay in the lodging of the 

EJAHAR. It has been admitted by the I/O that on 22/06/17 i.e. the day of 

occurrence there is no GD entry of the fact that the injured had sustained 

injuries. The contention put forward by the learned defence counsel with regard 

to the delay in the lodging of the EJAHAR can be accepted. On perusal of EXT 1 
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it is apparent that there is no reason mentioned regarding the delay of lodging of 

the EJAHAR. The learned prosecution side has also failed to explain the delay in 

the lodging of the EJAHAR. It can be accepted no EJAHAR was received on 

22/06/17 but it was received & registered on 23/06/17.  

27. In this case one of the contradictions of PW1 stands proved through cross 

examination by the I/O and in such a case the benefit will go to the accused 

persons. It has been admitted by the I/O that PW1 stated before him that the 

occurrence took place due to transaction related to the articles of shop.  

28. Now, during the course of evidence the prosecution side has also examined PW7 

i.e. the medical officer of this case who examined the victim. It is to be noted 

here that the I/O had collected the medical report. The opinion of the medical 

officer is of an expert opinion. It cannot be accepted until and unless there are 

sufficient corroboration with the evidence of PW’S. There is no doubt that the 

victim that had stated in her evidence that the accused caught hold of her neck 

and it has also been mentioned in her history of examination by the medical 

officer but in this case it appears that there was no strangulation marks seen 

over the neck. If there would have been strangulation over the neck of the victim 

it could have been seen. But it doesn’t finds its place in the injury report. 

Moreover, the injury report reveals that there was no active bleeding seen nor 

any other sort of injury but it mentions of nail prick injury seen over the left 

forearm. The prosecution has failed to bring to light the exact injuries sustained 

by the victim in her evidence and it couldn’t be clarified whose nail it was. The 

victim didn’t mention about any sort of nail prick injury. But at the case at hand 

the learned defence side despite tough cross examination cannot be deny that 

the accused persons were not present at the place of occurrence. The evidence 

of PW’S reveals that the accused persons and the victim were there at the place 

of occurrence and there was a quarrel between both parties.  

29. This court had taken into consideration the statements of the accused persons 

u/sec 313 of CrPC and their pleas are of total denial. In this case even if certain 

facts were raised by the accused persons at the stage of statement of the 

accused person u/sec 313 of CrPC it couldn’t be proved in this case. One of the 

facts stands proved with regard to the purchase of articles and the question of 

debt. The pleas raised by the accused persons could have been proved by way of 

adducing defence evidence but the learned defence side has failed to do so.  

30. During the evidence of these PW’S none of the ingredients of sections 
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447/341/323/34 of IPC could be bought forwarded by the prosecution during the 

course of evidence. Hence, this court finds itself difficult that no such essential 

elements of the above mentioned sections could be proved by the prosecution 

beyond reasonable doubt. 

31. The golden rule that runs through the web of civilized criminal jurisprudence is 

that an accused is presumed to be innocent unless he is found guilty of the 

charged offence. Presumption of innocence is a human right as envisaged under 

Art.14 (2) of the International Covenant on Civil and Political Rights 1966. 

Art.11(1) of the Universal Declaration of Human Rights 1948 also provides that 

any charged with penal offences has a right to be presumed innocent until 

proved guilty according to law in a public trial at which he has had all the 

guarantees necessary for his defence. 

32. In the case of V. D. Jhingan Vs. State of Uttar Pradesh2 the hon’ble supreme 

court has held that it is also the cardinal rule of our criminal jurisprudence that 

the burden in the web of proof of an offence would always lies upon the 

prosecution to prove all the facts constituting the ingredients beyond reasonable 

doubt. If there is any reasonable doubt, the accused is entitled to the benefit of 

the reasonable doubt.  

33. A person has, no doubt, a profound right not to be convicted of an offence which 

is not established by the evidential standard of proof beyond reasonable doubt. 

34. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt. Hence, the accused persons deserves to be acquitted of the 

offences leveled against them. 

ORDER 
8. In view of the above discussions and reasons it is held that the 

prosecution has failed to prove the offences leveled against the accused 

persons & as such the accused persons are acquitted of the offences 

leveled against them under sections 447/341/323/34 OF IPC  and they 

are thereby set at liberty.  

 Make necessary entry in the judgment register.  

 Given under my hand and seal of this court on this the 27th day of 

December, 2019 at MARGHERITA COURT. 

 

2 AIR 1966 SC 1762 
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         SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

                                                            MARGHERITA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SMTI. PUSHPANJALI SHARMA 

PW2: SRI SHYAM SHARMA 

PW3: SRI RAM KRISHNA SHARMA 

PW4: SMTI. TIKAMAYA DARJI 

PW5: SMTI. GITA BORDEWA 

PW6: S.I. BIPUL GOGOI (IO) 

PW7: Dr. MOUCHUMIE GOGOI (MO) 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS: ` 

EXT 1 IS THE FIR 

EXT (1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE SKETCH MAP OF THE PO 

EXT 2(1) IS THE SIGNATURE OF PW6 

EXT 3 IS THE CHARGE-SHEET 

EXT 3 (1) IS THE SIGNATURE OF PW6 

EXT 4 IS THE INJURY REPORT 

EXT 4 (1) IS THE SIGNATURE OF PW7 

DEFENCE EXHIBITS: NIL 

 

                                     SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

                                                               MARGHERITA, TINSUKIA 


