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P.S.  Sadiya, P.S.  Sadiya,

Dist. Tinsukia, Assam.

..................Complainant.

2.    State   of  Assam.  

                                     .................. Respondents

Appearance :-

               

Smt. A. Sarmah…………...…….Advocate for the Appellants.
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 J U D G M E N T

1.         This  appeal  Under Section 374 of the Cr.P.C arises against

the judgment  and order dated 15.02.17 in  Session  case  no.

131(CH)  2016  U/s.  341/354/366/34  IPC  passed  by  the   Ld.

Assistant  Session  Judge,  Tinsukia  by  which  the

appellants/accused’s are sentenced to  undergo  S.I   for  two

years  and fine of  Rs. 10,000/- I/d  S.I  for  one month  U/s.

354/34 IPC and S.I for one month U/s. 341/34 IPC.  

2.         The Prosecution  case  in  brief  is  that  on  10.02.2016 one

Smt.   Rooprekha   Gogoi   lodged   before  the  O/C  Sadiya  PS

stating  inter  alia that  on  09.02.2016  at  about  5.20  pm  her

daughter  X  (name  not  disclosed  to protect  her  identity  and

hereinafter referred to as X/victim) was on way back home from

her sister‘s house when the three accused persons on way in a
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Maruti vehicle from behind stopped and caught hold of her hand

forcefully  tried  to abduct  her  in  their  vehicle.  Her  daughter

raised hue and cry and somehow saved herself from the clutches

of the accused.

3.        Being  highly   aggrieved   and   dissatisfied  with   the

impugned  judgment,  the  revision   petitioner,   namely,  Sri

Hiteswar  Buragohain,  Sri   Bogadhar  Gogoi  and Sri   Jayanta

Baruah  among  other  things   has drawn the attention to set

aside the impugned Judgment dated  15.02.17  on the  following

among other grounds  (1) That the  Ld. Assistant  Session Judge,

has  pronounced  the judgment  but  not spent  time  to read out

the   facts   of   the   case   or   the   ejahar,   the  exhibits,

depositions,  in  examination  in  chief  and  cross-examination,

or  the  entire  case  record  and  as  such  the  decision  held  is

very  unfortunate. (2) That in  the  entire  judgment -  some  of

the  vital  points  are  wiped  out  and  judgment  is  pronounced

is  imperfect  way. (3) That it  is  highly  needed  to  go  through

the  Exhibits  which  the  Ld. Trial  Court  of  the  prosecution and

they  are  as  follows -a)  Exhibit – 1,  Ejahar, b) Exhibit – 2,

Seizure-list, c) Exhibit – 3, Statement  of  the  victim  recorded

U/s. 164 Cr.P.C., d)Exhibit – 4, Extract  copy  of  Sadia,  PS,  G.D.E

No. 205  dtd 9.2.16, e) Exhibit – 5, Sketch  map, f) Exhibit – 6,

Charge-sheet. (4) That the Ld.  Trial  Court  did  not  make  any

scrutiny   of  the  deposition   of   PW.3,   the   victim,   having

contradiction  in  her  statement  recorded  under  Sec. 164

Cr.P.C. The  said  PW,3  stated  in  chief  that  she fell  down on

the  road,  if  it  is  true  then  how  she  escaped  unhurt, no

medical   treatment   provided   to   her.   Had   the   accused

persons/appellants  committed  any  such  incident as  alleged

they  never  parked  their   vehicle  leaving  some  distance

apart,  having  in  their  knowledge  that  village  folk  followed

their  vehicles. (5) That  the  court  of  Ld. Assistant  Session

Judge,  fail  to  opine  that  - PW.1,  Smt.  Rooprekha  Gogoi  had
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clearly  stated  in  her  examination  in  chief  that,  the  village

folk  assembled,  where  the  vehicle  was  parked,  and  the

appellants  fearing  mob  attack  on  them  in  order  to  same

their  likes  situation  compel  him/them  to  admit  that  they

were  involved  in  the  incident. One  Karmakar,  the  owner  of

the  house  in  which the  accused  persons  were  found  was

not  examined  as  a witness  in  this  case  by  the  police. There

is  no  possibility   of  committing  any  incident  as   alleged

because  PW.1   stated   in  her   cross-examination   that   the

incident  took  place on PWD main  road  and  at  that  time

other  vehicles  were  plying  on the  road. She  also  stated  that

the  condition  of  road  at  the time  of  incident  was  bad  then

how  a  vehicle can  be  plied in  high  speed;  falsely  stated  by

the  victim  that  after  the incident  the  vehicle went away  in

speed.  Above  all  PW.1 Smt. Rooprekha Gogoi  is  not  an  eye

witness – she heard  the shouting’s  of  her  daughter  that  the

persons   of  the  vehicle had  tried  to  catch  her. (6) That  the

deposition  of  PW.2,  Sri Jamuna Gogoi  had  been  overlooked

by  the  court  of  the Assistant  Sessions  Judge,  as  nowhere

he  has stated  that - the Accused  persons/appellants  catch

hold   of   the   hand   of   his  daughter,   and   he   had   not

witnessed  the  incident.  (7) That the Ld. Assistant  Sessions

Judge made  no  scrutiny  of  the fact  that  the  police  did  not

record  the  statements  of  the PW.5 -  Sri   Tanka  Bahadur

Chetry,  PW.7,  Sri  Mumal  Pegu  and PW.9 - Sri  Numal  Gogoi,

in  this  case  during  the  time  of investigation,  clearly  stated

by  them  that  they  did  not interrogate  them,   they  are

prosecution  witnesses and  not the  court  witnesses. The  rule

is  that  statement  made  by  the  witnesses  for  the  first  time

in  the  court  on  improve  version   cannot  be  used  for  the

purpose  of  conviction  of  the  accused  whatever  a  witness

stated  before  the  court  must  corroborate with  the  statement

recorded  U/s. 161 Cr.P.C by  police. (8)  That  in  view  of  the

PW.6 – Smt. Purabi  Gogoi @  Surabhi  Gogoi  Dutta,  no  where
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she  stated  in  her  deposition that  the  accused/appellants

catch  hold  of  the  hands  of  her  sister,  of course  she  did

not  witness  the  incident   had  been  overviewed  by  the  Ld.

Trial  Court  below. That the  nabbed  accused’s/appellants  were

the   victims  of   circumstances   because   assembled   public

become  violent and  broke  the  vehicle   and  also  tried  to

assault  Bogadhar Gogoi.  (9) That  the  Ld. Trial  Court  below

did  not  reach  to  a conclusion that  the  place  of  occurrence

was  a  main  road near  to  market   place  having  at  the  sites,

shops  and houses  of  the  people. The  nearby  people  of  the

locality shown  in  the  sketch  map  of  the  place  of  occurrence

were not  made  witnesses  and  examined  them  by  the  Police

wherein  they  are  vital  witness-had  they  been  examined the

innocence   of   the   accused’s/appellants   could   be   well

established.     Assistant  Sessions  Judge,  (10) That  the PW.10,

I.O,  clearly  stated  that  a  person  being  wrongfully  confined

by  the  public  named  Bogadhar  Gogoi  and  he  was  provided

with  the  medical   treatment at  the  hospital  as  he  was

assaulted  by  the  public.  Thus  it  is  clearly  revealed  that

situation compelled  him  to  spelt  something  which  was  not

expected. That  the  Ld.  Trial  Court  make  no  scrutiny about

it. (11) That  the  Ld.  Trial  Court  did  not  view  that  the

accused’s appellants  deny  the  allegations  when  examined

U/s. 313  Cr.P.C. (12) That having  no  eye  witness  in  this  case

-  and  from  the  depositions  of  all  the  witnesses -  conclusion

of   guilt   is   not   fully   proved   to   connect   the

appellant/accused’s  with  the  offence  as  alleged  by  the

prosecution  and  viewed  in  that  perspective  the  conviction

and  sentence  are  liable  to  be  set  aside. (13)  That  the

evidence  on  record fail  to  establish  the  link  of  the  alleged

offence  of  the  occurrence  beyond  all  reasonable  doubts and

in  view  of  the  matter  the  Judgment  of  the  conviction  and

sentence  need  to  be  set  aside.  (14)  That  the decision  and

reasons  as  stated  in  the  judgment  in  regard  to  the  point
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for  determination  did  not  assume  wider  responsibility,  which

is  needed  to  be   made transparent  and  in  required  legal

scrutiny   for   an   effective   Judgment   to   convict   the

appellants/accused’s. (15)  That  the Trial  Court being  failed  to

determine  that  in  Criminal Law, an  intention to  commit  a

crime  should  be  accompanied  by  an  act  in  furtherance  of

it  to  constitute  a  crime if  any  of  the  two elements,  the

intention  or   the   actual   act   is  missing   the

accused’s/appellants  cannot  be  said  to  have  committed  a

crime.  (16)  That it  had  been  wrongly  held  by  the  Ld. Court

of   the  Assistant   Sessions Judge  in   the  Judgment,   that

sufficient,  well  established  ingredients of  the  charges  U/s.

341/354/34 IPC  against  the  accused’s/appellants,   common

intention  on  the  part   of   them  not   proved,   no  crime

committed by  the  appellants/accused’s  person. (17)  That  the

Ld.  Court below  failed  to  appreciate  the  law  in  its  proper

prospective  and  has  arrived  a  wrong  finding  and  thereby

caused   miscarriage   of   justice.(18)   That   the

appellants/accused’s  shall  submit  additional  grounds  at  the

time  of  hearing  of  the  appeal  petition. (19)  That  in  view  of

the  matter  the  impugned  judgment and  order  dtd. 15.2.2017

passed  by Ld. Assistant Sessions  Judge,  Tinsukia  in  Sessions

case  no. 131(CH)2016,  U/s. 341/354/366/511/34 IPC   is  bad  in

law  and  liable  to  be  set  aside.  

4.         The  Opposite  Party no. 1  has contested  the appeal  by

appearing in the instant case.   

5.        I have   heard   the   arguments   advanced   by   the

learned counsels  of  both the parties  and also  deciphered the

materials on record, especially the  Session  case  no. 131(CH)

2016 U/s. 341/354/366/511/34 IPC  for an appropriate conclusion

of the instant revision.  
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6.        I have  carefully  perused the Memo of Appeal, the case

record  of  the   learned  court  below,  impugned  judgment  and

order,  evidence on record, both oral  and documentary.  I  have

also heard the arguments advanced by the learned counsel for

both the side.

7.        Basing upon the material on record now the  Point to be

decided by the appellate court is that whether the Ld. Assistant

Session Judge has legally and properly appreciated the following

point for determinations or not? 

1. Whether  on  09.02.2015  at  about  5.20  pm the  accused  in

furtherance  of  common intention  wrongfully  restrained  the

daughter of informant X/victim on the road and used criminal

force on her with intent to outrage her modesty?

2. Whether on same day, time and place accused in furtherance

of  common intention attempted to abduct the daughter  of

informant  X/victim  with  intent  that  she  would  be

forced/seduced to illicit intercourse?

Discussion Decision & Reasons thereof   

8.           Before   appreciating  the   rival   contention   of   the  Ld.

Counsels for  the respective  parties I have  gone  through  the

evidence of  the  PW’s. 

9.         PW.1, Sri  Rooprekha  Gogoi has  deposed that victim  is

her  daughter. She  knows  the  accused  persons  standing  in

the  dock. The  incident  occurred  on  09.02.2016 at  about  5

P.M she  was  in  her  house  at  that time. Her  daughter Victim

girl was in  the  house  of  her  elder  sister  situated at  four  to

five  houses  apart.  Suddenly,  she  head  the  shriek  of  her

daughter Victim girl  from  the  road.  She  then  went  out  and

saw  her  daughter  running  after  a  red  coloured  car  and  she

heard her  daughter  asking  to  stop  the  vehicle  and  also  she
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heard  her   daughter   shouting  that   the  persons  of   the

vehicle had  tried  to   catch  her.  She  also  followed  her

daughter. Her  husband  was  in  their  neighbour's  house at that

time and  he  also  came  out  and  in  his  bike  followed  the

car. The  other  village  folk  also  came  out  from  their  houses

and  they  all  ran  after  the  vehicle.  They  then  found  the

vehicle   at  a  distance  of  about  2 K.M’s  near  the  river  in

Bororiguri  village. It  was  dark  by  that  time. Her  husband

who  reached  the  spot   beforehand  asked  her   daughter

whether    it   was   that   vehicle  and   her   daughter   then

answered  in  the  affirmative. They  then  entered  the  house in

the  compound  of  which  the  vehicle  was  standing. She  then

saw  two  persons   inside   the  house  and  her   daughter

indentified  them  that  they  were  the  ones,  who  were  inside

the  vehicle. Her daughter,  however  saw  three  persons  in  the

house and  she  identified  them  to  be  present  in  the  vehicle

at  the  time  of  incident. She had  seen  accused  Bogadhar

Gogoi  and  Hiteswar  Buragohain  in  that  house  on  the  day

of  incident.  Her  daughter  then  told  them  she  was  on  way

from  her  sister‘s  house  when  from  a  vehicle two  persons

tried to  drag  her  inside  the  vehicle  by  catching  hold  of  her

hand. However,  she  pushed  them  and  rescued  herself. Her

daughter  further told  that  the vehicle  was  driven  by  accused

Bogadhar  Gogoi  and  other two  accused  persons  in  the

vehicle  namely,  Hiteswar Buragohain  and  Jayanta  Baruah

tried  to  drag  her  inside  the  vehicle. Inside  the  house,  she

questioned   the   accused   namely,  Bogadhar   Gogoi   and

Hiteswar Buragohain  for  their  act,  when  Hiteswar  Buragohain

told  that  it  was  a  mistake  on  their  part. All  the  village  folk

assembled  in  the  house. Jayanta  Baurah  then  fled  away. She

informed  police  over  phone  from the front  of  that  house.

After about  45 minutes,  police  came  to  the  spot  and  found

accused  Bogadhar  Gogoi as  Hiteswar  Buragohain   also  fled

away  in  the  meantime.  Fearing  mob  attack  on  the  accused
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persons,  she  informed  the  police  about  the  incident. Police

came  and  took  away  Bogadhar  Gogoi.  She  lodged  the

written  Ejahar  on 10th  February,  2016.  The Ext. 1  is  the

Ejahar  and  Ext. 1(1)  is  her  signature  thereon.

10. In  cross-examination  PW.1  has  stated  that the  Ejahar

was  drafted  by her  husband. Police  interrogated  her  about

the  incident  in  the  P.S  after  she  lodged  the  Ejahar. Police

also  interrogated  her  on  the  spot on 09.02.2016. On  the  day

of  incident  itself,  she  had  drafted  one  ejahar  herself.  She

denies  the  suggestion  that  she  did  not  state  before  the  I.O

that  the  vehicle  was  driven  by  Bogadhar  Gogoi  and  the

other  two  accused  persons  were  sitting  on  the  back seat  of

the  vehicle. On  the  day of  incident,  her  daughter went  to

the  house  of  her  elder  sister  Purabi  Dutta  for  her personal

work. The  incident  took  place  on  her  way  back  to home.

She  denies  the  suggestion  that she  did  not  state before  I.O

that  she  had  seen  her  daughter  running  after the  vehicle.

The  owner  of  the house,  in  which  the  accused persons  were

found, is  one  Karmakar.  The  incident  took place  PWD  main

road  and  at  that  time,  other  vehicles were  plying  on  the

road. Her  daughter  did  not  sustain  any visible  injury, but on

being  pulled  inside  the  vehicle,  she sustained  internal  hurt

in  her  arm. She  denies  the suggestion  that on  the  day  of

incident, when  her  daughter was  on  way she  dashed  against

the   Maruti   car   and   they   have   falsely   implicated   the

accused  persons. The  condition  of  road  at  the  time  of

incident  was  bad. She  denies  the  suggestion  that she  has

lodged  false  case  against  the  accused persons. 

11.  PW2 Sri Jamuna Gogoi has  deposed that  the  victim  is

his   daughter.  The  informant is   his   wife.   He  knows  the

accused  persons. The  incident took  place  on  09/02/2016  at

about 5:20 P.M. At  that  time,  he  was  in  the  front  courtyard

of  their  neighbours  house. He  then  heard  the  shriek  of  his
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daughter  Victim girl  Gogoi  and  saw  her  running  after  the

vehicle   shouting  to   stop   the   vehicle.   He   then   in   his

motorcycle  followed  the  vehicle  and  found  the  vehicle inside

the courtyard  of  a  house  at  Bogoribari. As  he  was  alone  at

that  time,  he  did  not  go  forward. However,  he  observed  the

vehicle  and  saw  three  persons  getting  down  from  the

vehicle   and   entering   the   house   situated   nearby.  After

sometime,  his  daughter,  his  wife  alongwith  public assembled

there. His  daughter  then  identified  the  three persons  in  that

house  to  be  present  inside  the  vehicle  at the  time  of

incident. His  daughter  then  told  that  she  was on  way  home

from  her  sister‘s  house  when  the  accused persons  inside

the  vehicle  restrained  her  on  the  road  and tried  to  pull  her

inside  the  vehicle.  His  wife  then  informed police  about  the

incident.  Police   then   seized   the   vehicle  alongwith   the

documents.  Ext. 2  is  the  seizure list  and  Ext. 2(1)  is  his

signature. Police  found  Bogadhar  Gogoi  in  that house  and

took  him  to  the  police  station. The  other  two accused  fled

away  from  the  spot.  He  can  identify  all  the three  accused

persons  standing  in  the  dock  and  they  were identified  by

his  daughter  on  the  day  of  incident.

12. In   cross-examination   PW.2  has   stated   that  Police

interrogated  him  about  the  incident. The  incident  took  place

at  a certain  distance  apart  from  his  house. But  the  shriek

of   his   daughter   was   audible   to  him.  He   denies   the

suggestion  that  he  did  not  state  before  police  that  he

heard  the  shriek  of  his  daughter. He  denies  the  suggestion

that he  did  not  state  before  police  that  at  the  time  of

incident he  was  standing  on  the  front  courtyard. He  denies

the  suggestion  that he  did  not  state  before  police  that he

followed  the  vehicle   on  his   motorcycle.  He  denies   the

suggestion  that he  did  not  state  before  police  that he

followed  the  vehicle  on  his  motorcycle.  The  owner  of  the
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house  is  whose  courtyard  the  vehicle  was  found  was  a

labour  person.  He  denies  the  suggestion  that he  did  not

state  before  police  that he  had  seen  the  accused persons

getting  down  from  the  vehicle. He  denies  the  suggestion

that the accused  were  not  inside  the  vehicle   at  the  time  of

incident. Accused  Bogadhar  Gogoi  confessed  before  him  in

that  house  that  he  was  driving  the  vehicle  at  the  time of

incident.  He puts  his  signature  on  Ext.  2  in   the  police

station  the  next  day  of  incident. He  is  not  aware  about  the

contents  of  Ext. 2. He  denies  the  suggestion  that there  were

no  such  incident  occurred  on  that  day. He  did  not  witness

the  incident. 

13. PW.3, Victim girl   has  deposed  that informant  is  her

mother.  She  knows  the  accused persons. The  incident  took

occurred  on  09.02.2016  at  about  5:20 P.M. She  was  on  way

home  from  her  sister‘s  house  situated  at 5  to  5  houses

apart. Suddenly, a red colour  Maruti  car restrained  her  on  the

way.  The  two  persons  sitting  inside the  vehicle  then catching

hold  her  left  hand  tried  to pull her  inside  the vehicle. But,

somehow  she  pushed  them  and fell  down  on the  road. The

vehicle then went  away  in speed. She  then  ran after  the

vehicle  shouting  to  stop  the vehicle. On  hearing her  shriek,

her  father  came  out  and  she  reported  to  him about  the

incident  and  then  he  followed  the  vehicle  on  his motorcycle.

Her   mother   and   other   village   folk   alongwith   her  also

followed  the  vehicle. They  then  found  the  vehicle inside  the

courtyard  of  a  person  at  Bogoribari. She  then saw  the  three

persons  inside  the  house  and  identified  them as  the  ones

who  were  present  inside  the  house  and identified  them  as

the  ones  who  were  present  in  the vehicle  at  the  time  of

incident. Her  mother  then  informed police  over  phone.  Police

then  came  to  the  spot  and  found the  driver  Bogadhar Gogoi

and  took  him  to  police  station. In  the  darkness,  the  other
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two  accused  fled  away. Her  mother  then  lodged  the  case.

She   also   visited  the  police   station  on  the   next   day

alongwith  her  mother. She  did  not  sustain  any  external

injury,  but  sustained  hurt  of  her  right  forearm  as  she  was

pulled  inside  the  vehicle. She  was  also  brought  to  court  for

recording  her  statement  U/s. 164 of  the  Cr.P.C. The  Ext. 3  is

her   statement   and   Ext.  3(1)   and   Ext.  3(2)   and   her

signatures thereon.

14. In  cross-examination  she  states  that  the  incident  took

place  near  the  Namghar.  The  distance  from  the  Namghar

to  market  would  be  about half  kilometer. Their  house  is

situated  at  two  houses  apart  from  the  Namghar. She  denies

the  suggestion  that the  incident  took  place  at  Ghurmara

market. She  denies  the  suggestion  that she  did  not  state

before  the  police  that  on  the  day  of  incident  she  was  on

way  home  from  her  sister‘s  house. She  was  on  way  home

towards  Bogoribari  on  the  day  of  incident  and  the  vehicle

was  coming  from  behind.  When  the  vehicle  was  stopped  in

front  of   her,   she  did  not  know  who  were  inside  the

vehicle.  She  denies  the  suggestion  that she  did  not  state

before  police  that she  followed  the  vehicle  by  shouting. She

found  the  accused  persons  inside  the  house  of  a  person  at

Bogoribari. At  that  time,  her  parents,  her  elder  sister   and

brother  and  other  village  persons  were  present. In  total

about  30  to  50  village persons  were  present  at  that  time.

She   had   herself   witnessed  Bogadhar  Gogoi   driving   the

vehicle  at  the time  of  incident. She  denies  the  suggestion

that on  the  day  of  incident,   the  accused  persons  did  not

commit  any  offence  as  alleged. She  denies  the  suggestion

that the  accused  persons  did  not  catch  hold  of  her  by  her

hand. She  denies  the  suggestion  that no incident  as  alleged

by  her  had  taken  place. 
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15.  PW.4, Monohar  Ali has  deposed  that  he  knows  the

accused  Bogadhar  Gogoi  and  Hiteswar  Buragohain,  but  he

does   not   know  the  victim  of   this   case.   The incident

occurred about six months back at 6 P.M. He was offering prayer

in his home at that time. After  completion  of  his prayer,  he

heard  that  the  accused  had  caught  the daughter of  the

informant  on  the  road.  He heard  the  said incident from  the

village  folk.  On  the  following  day,  police came  to his  shop

and  asked  about  the incident. He  does not  know anything

else  about  the incident.

16.  In cross-examination the  PW.4 has  stated  that he  did

not  witness    the   incident.   At  the  time  when   police

interrogated him, Victim girl Gogoi  was  present. Jamuna Gogoi

is  the father of victim  and  he  has  come  to  court  today  also.

He cannot say the  name  of  the person,  who  reported  to  him

about  the incident.

17.  PW.5,  Sri   Tanka  Bh.  Chetry has  deposed  that  he

knows the accused persons.  He  knows  the  informant  and

victim  of this  case.  The  incident  occurred  on  9th  February,

2016  at about  6 P.M.  He  was  in  his  house  at  that  time  at

a distance  of  about half  kilometer  away.  The informant over

phone  called  him  to  their  house   and  told  him  that  their

daughter  is  being  attempted  to  be  kidnapped. He  then  went

to  the  house  of  informant,  but  did  not  find  anyone. He  had

seen  public  going  towards  Bogoribari  and  they  told  him

that  the  culprits  are  in  Bogoribari. At  Bogoribari,  he  had

seen  about  200  persons  assembled  and  had  seen  Bogadhar

Gogoi  being  caught  by  public. After  about  five  minutes,

police  came  and  took  away  Bogadhar  Gogoi  and  a  broken

maruti  red  colour  vehicle. Being  caught  by  police,  Bogadhar

Gogoi  told  him  that  he  was  simply  driving  the  vehicle  and

that  he  is  not  aware,  if  the  other  two  persons  sitting  in

the  vehicle  committed  any  incident.  Later,  he  heard  from
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the  informant  and  the  victim  that  the  accused  persons

tried  to  pull  her  inside  their  vehicle. 

18.  In  cross-examination the  PW.5 has  stated  that Police

did  not  record  his  statement.  He  did  not  state  before police

that  the informant  called  him  over  phone  on  the  day of

incident. He  does  not  know  how  and  at  what  manner the

incident  took  place. He has  a  good  relation  with informant.

Today  they  all   including  the  informant  and  the accused

have  come  together  by  the  same  bus. The informant  and

the  victim  reported  to  him  about  the incident  only  after

about  two  days  of  the  incident. 

19.  PW.6, Smt. Purabi  Gogoi has  deposed  that  she knows

the accused persons.  The  informant is her  mother and  victim

is her  sister. The  incident  occurred  on  9th  February,  2016  at

about  5 P.M. She  was  near  the  gate  of  their  house  at  that

time. Her  house  is  situated  at  a  distance  of  about  4/5

houses  apart   from  her  parents   house.  On  the  day  of

incident,  her  sister  came  to  her  house  and  after  she  went

out,  she  was  standing  near  the  front  gate  of  her  house.

She  heard  commotion  of  the  village  folk. Then she  went  to

her  parents  house and her  mother  told  her  that  the three

persons  had  tried  to  pull  her  younger  sister  inside  their

vehicle.  Then  alongwith  the  village  folk,  she  also  went  to

Bogoribari. They  had  found  the  vehicle  inside  the  compound

of  a  house  at  Bogoribari. His  father  and  sister  then  found

the  three  accused  persons  inside  the  house,  but  except

Bogadhar,   the  other  two  fled  away. The  assembled  public

became   violent  and  broke  the  vehicle  and  also  tried to

assault  Bogadhar  Gogoi. Her  mother  then  informed  police

over  phone  about  the  incident. In  about  45  minutes,  police

reached  the  spot  and  apprehended  Bogadhar  Gogoi. Police

interrogated  her  about  the incident.



15

20. In  cross-examination the  PW.6 has  stated  that Police

interrogated  her  on  the  night  of  incident  itself  at  the spot,

where   the   accused   was   caught.  Alongwith   her,   police

interrogated  her  parents  and  the  other  witnesses  also  on

the  night  of  incident. She  heard  about  the incident from  her

parents  and  her  sister  and  also  the  village  folk. She  did

not  witness  the  incident. She  denies  the  suggestion  that  on

the   day   of   incident   she   did   not   visit   the   place   of

occurrence. She  denies  the  suggestion  that  on  the  day  of

incident,  her  sister did  not  visit  her  house.  She  denies  the

suggestion  that  as  tutored  by  her  father,  she  has  testified

falsely  before  the  Court  today.  She  denies  the  suggestion

that  because  of  previous  enmity  between  the  accused  and

her  father,  they  have  falsely  implicated  them  in  this  case. 

21.  PW.7, Sri  Numal  Pegu  has  deposed  that he knows all

the accused persons.  He  also knows the victim girl Gogoi. The

incident  occurred  on  09.02.2016  at about  6:30 P.M. At  that

time  he  was  at  home  engaged  in prayers. Father  of  victim,

Gogoi  went  to  his  house  and  told him  that public  has

damaged  a  vehicle  and  asked  him  to look  after  the  matter

as  he  is  the  VDP  Secretary  of  that area. He  then  went  out

and  at  a  distance  of  about  300  meters  found  a  red  colour

vehicle  on  the  side  of  the  road  in  damaged  condition.

Immediately,  police  came  and  after  taking  his  signature  had

taken  away  the  vehicle. The  Ext. 2  is  the  seizure-list  and

Ext. 2(2)  is  his  signature  thereon.  Later,  he  heard  that  the

accused persons  tried  to  pull  the  victim  inside  their  vehicle

on  the  day  of  incident. He  does  not  know  anything  else

about  the  incident. Alongwith  the  vehicle,  police  had  also

taken  away  accused  Bogadhar  Gogoi,  who  was  present  in

the  spot. 
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22.  In  cross-examination the  PW.7 has  stated  that Police

did  not interrogate him about  the  incident. The  next  day  of

the  incident,  he  heard  from  Jamuna Gogoi  that  the  accused

persons  tried  to  pull  the  victim  inside  their  vehicle  on  the

day  of  incident.  On  the  day  of  incident  at  the  spot  itself,

Jamuna Gogoi  had  handed  over  one  ejahar  to  police. 

23.  PW.8,  Bhuban has  deposed  that  he  knows all   the

accused  persons.  He  also  knows  the  Jamuna Gogoi. The

incident  took  place  about  one  year  back  at about 6 P.M. At

that  time,  he  was  in  his  shop  situated  in front  of  shop of

Manohar  Ali  at  Ghurmura. Then  he  saw a group  of  people

going  towards  Bogoribari  and  from them,  he could  hear  that

from  a  vehicle  some persons  tried  to  pull  a girl  inside.  He

does  not  know  anything else  about  the incident.

24. In  cross-examination  PW.8, has  stated  that on  the  next

day  of  the  incident,   police  interrogated  him  about  the

incident.

25. PW.9,  Sri  Numal  Gogoi  has  deposed  that he knows all

the accused persons.  He  also knows the Jamuna Gogoi. The

incident  occurred  on  09.02.2016  at about  6:30 P.M. At  that

time  the  VDP  Secretary  if  Bogoribari namely,  Numal  Pegu

over  phone   informed   him   that   there   had   been   some

incident  in  their  village. Then  he  went  there  and  had  seen

Bogadhar  Gogoi   and  one  red  colour  Maruti   vehicle  in

damaged  condition. Fearing  attack  on  Bogadhar  Gogoi,  they

informed  Sadiya  Police  about  the incident.  In an  about  45/50

minutes,  police  came  to  the  spot  and  had  taken  away  the

vehicle  alongwith  Bogadhar  Gogoi.  On the  next  day,   he

heard   that   the   accused persons   tried  to   commit   some

incident  with  the Victim girl Gogoi. Police  interrogated  him

about  the incident.



17

26. In   cross-examination   he   has   stated   that   on   the

following  day  of  the incident,  he  came  to  know  from Jamuna

Gogoi   that   the   accused persons   tried   to   commit  some

incident with  the  victim girl.  Police did  not interrogate  him

about  the  incident. He  denies  the suggestion that  he  has

deposed  falsely  before  the  Court today  as tutored  by  Victim

girl Gogoi.

27.  PW.10,  Sri   Parminder   Singh  has   deposed   that  on

09.02.2016,  he  was  posted  at   Sadiya  P.S  as  Attached

Officer. On  that  day  at 6 P.M one  Rooprekha  Gogoi  over

phone  informed  the  O.C of  Sadiya P.S  that  her  daughter  was

on  way  home  situated  near  Ghurmara  market  when  three

persons  in  a  vehicle  wrongfully  restrained  her  and  tried  to

abduct  her. The  said  information  was  entered  in  the  General

Diary  as  GDE No. 205 dated  09.02.2016. On  being  asked  by

OC  alongwith  staff,  he  proceeded to  the  P.O at  6:10 P.M. He

seen  a  gathering  of  people  at  Bogoribari   and  also  seen  a

person  being  wrongfully  confined  by  the  public. Also,  had

seen  a  red  colour  maruti  car  with  broken  glass  at  the  P.O.

He  then  interrogated  the  informant,  her daughter  i.e,  the

victim  and  other  witnesses at  the  P.O. The  name  of  the

person,  who  was  wrongfully  confined  was  known  to be

Bogadhar  Gogoi.  The  other  two  persons  involved in  the

offence  namely,  Hiteswar  Buragohain and  Jayanta  Baruah

fled  away  from  the  P.O. He  seized  the  red  colour  vehicle

vide  Ext. 2  at  the  P.O  and  Ext. 2(3)  is  his  signature thereon.

He took  Bogadhar  Gogoi  in  his  custody  and  took him  to  the

police  station.  Bogadhar  Gogoi  was  provided  with  medical

treatment  at  the  hospital  as  he  was  assaulted  by  the

public.   On   the  same night  at  about 1 A.M on  receiving

secret   information   went   to   Ghurmala   Chapori   and

apprehended  Jayanta  Baruah and  brought  him  to  the  police

station.  On  10.02.2016,  Smt.  Roomrekha  gogoi   lodged  a
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written  Ejahar  and  after  registration  of  the  case,  the  O.C

entrusted  the  investigation  to  him. He  then  recorded the

statement  of  the informant  and  the  victim  at  the  P.S  itself.

Thereafter,   he  inspected  the  P.O  situated  at   Ghurmara

Muluk Chapori.  The  distance  from  Ghurmara  Muluk  Chapori

to  the  house  of  the  victim would  be  about  100 mtrs. On

being  shown  by  the  victim  and  the other  witnesses present,

he  prepared  the  sketch  map  of  the  P.O.  The  Ext. 5  is  the

sketch  map  and Ext. 5(1)  is  his  signature  thereon. He  then

recorded  the  statement  of  the  other  witnesses  at  the  P.O.

After   formal   interrogation,   accused  Bogadhar   Gogoi   and

Jayanta  Baruah  were  arrested  and  forwarded  to  the  Court.

The  statement of  the  victim  was  record  U/s.  164 Cr.P.C.

Accused  Hiteswar  Buragohain after  obtaining  anticipatory bail

appeared   in   the   police   station  on   21.03.2016.  After

interrogation,   accused  Hiteswar  Buragohain  was  arrested

and released  on  bail. After  completion  of  investigation,  he

submitted   the  charge-sheet  against  the  accused persons.

The  Ext.  6   is   the  charge  sheet   and  Ext.  6(1)   is   his

signature  thereon.

28.  In  cross-examination  he  has  stated  that the  distance

from  the  police  station  to  the  P.O  would  be  about  12/13

Km’s.  On  the night  of incident,  when  he  went  to  the  P.O,

Smt.  Rooprekha  Gogoi   did  not   hand  over   to  him  any

written  ejahar. He  denies  the  suggestion  that  on  the  night

of  incident  Rooprekha  Gogoi  handed  to  him  one  written

ejahar  stating  that  the  vehicle  has  been  involved  in  an

accident.  He  denies  the  suggestion  that  on  the  basis  of

the  said  ejhar,  he  also  started  investigation. He  arrested

Bogadhar   Gogoi   after    registration   of   the   case   on

10.02.2016  at  4:30 P.M.  At  the  time  of  lodging  the  written

ejahar,  the  informant  was  accompanied  by  the  victim. From

the  sketch  map,  it  is  seen  that  the  house  of  Mathura  Ali,
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Jaya  Borah  and  Pradip  Damai   are  situated  adjacent  to  the

P.O.  But  he  has  not  recorded  their  statements.  The  vehicle

was  found  in  the  village  road  of  Bogoribari.  There  were

residential  houses  in  the  locality where  the  vehicle  was

found. But,  he  has  not  recorded  the  statement  of  any

persons  of  that  locality. PW. Smt. Rooprekha  Gogoi  did  not

state  before  him  that  she  ran  after  the  vehicle  shouting  at

it to  stop. She  however,  stated  before  him  that  alongwith

public  she  followed  the  vehicle. Alongwith  the  charge-sheet,

he  did  not  submit  the  sketch  map  of  the  P.O.  He  denies

the   suggestion   that   without  proper   investigation,   he

submitted  the  charge  sheet  against  the  accused  persons. 

29. Upon  hearing  both  sides, I   have  gone through  the

material  evidence  on  record  and  found  that the  Ld. Trial

court has gone through  the  Ejahar,  Seizure-list, Statement  of

the  victim  recorded  U/s. 164 Cr.P.C., Extract copy  of  Sadia,

P.S,  G.D.E  No.  205  dtd  9.2.16,  Sketch  map,  Charge-sheet  to

adjudicate the case.  

30.   Ld. Counsel for the appellant has pointed out that the Ld.

Trial  Court  did  not  make  any  scrutiny  of the deposition  of

PW.3,  the  victim,  having  contradiction  in  her  statement

recorded  under  Sec. 164 Cr.P.C. The  said  PW,3  stated  in

chief  that  she fell  down on  the  road,  if  it  is  true  then  how

she  escaped  unhurt, no medical  treatment  provided  to  her.

Had  the  accused persons/appellants  committed  any  such

incident as  alleged  they  would  have never  parked  their

vehicle   leaving   some   distance   apart,   having   in   their

knowledge  that  village  folk  followed  their  vehicles.

31.  With regard to the question  of hurt on  the  person  of

the  victim girl,   it  is  apparent  that PW.3(victim  girl)   has

deposed  that in course  of  pulling  her into the car by  the

accused persons,  she  fell  down on  the  road.  PW 1 has stated
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that her  daughter  did  not  sustain  any visible  injury, but on

being  pulled  inside  the  vehicle,  she sustained  internal  hurt

in  her  arm. But  there  is  no  medical  evidence  to  show that

she  has  received  injury  by  falling. It  is  a  surprising  fact that

a  person will not be injured if he or she fell down while he or she

would be pulled  to get  inside  a  car.  As  there  is  no  such

medical evidence to  show  the  injury  on  the  person and no

independent witnesses has corroborated the allegation of pulling

the PW 3 into the car,  it  cast a  doubt about  the  authenticity

of  the  prosecution  story.

32.  Ld. Counsel for  the  accused/appellant  has  pointed  out

that  the prosecution  has  not  examined  the  material  witness,

Karmakar,  the  owner  of  the  house  in  which  the  accused

persons  and the car were found. Apart from this the prosecution

has also not examined the independent witnesses Mathura Ali,

Joya Borah, and Pradip Damai who were the inhabitant near the

place  of  occurrence. Non  examination  of  the  neighbourhood

witnesses of the place of occurrence and non-corroboration of

the statement of the PW 3 by any independent witnesses cast a

doubt about the prosecution story.

33.  With regard to the point of defence side I have perused

the material evidence on record and found that that  the  I.O

has  not  examined the  said  Karmakar from  where  the  alleged

car  and the accused were found. Although the Karmakar was

not the eye witness to the alleged incident but examination of

the  witness  Karmakar  was  vital  to  the  prosecution  for

authentication of the prosecution story. The  I.O has  also  stated

that  the  house  of  Mathura  Ali,   Joya  Borah  and  Pradip

Damai were situated adjacent to the place of  occurrence  but

he  has  not  recorded  their   statements.  As  the  material

witnesses are  not examined  by  the  I.O,  it cast  a doubt  about

the  authenticity  of  the prosecution  story. 
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34. Ld. Counsel for the appellant has pointed  out  that the

PW.1  and  PW.2  are  not  the  eye  witnesses  to  the  incident

and  the  Ld. Trial  Court  has  over looked  that  the PW.1 and PW

2 have not deposed that the accused persons had caught the

hand of  the  PW 3.   Hence,   it   cast   a   doubt   about   the

prosecution  story. 

35.  In view of the point raise by the defence side I have gone

through the evidence on record and found that  the  PW.3  has

deposed  that on  hearing  her  shriek   the  PW.1 & 2 came out.

But from the statement of the PW 1 & 2 it is crystal clear that

they did not see the alleged pulling of  PW 3 by the accused

persons. Although the PW 1 & 2 have deposed that they came

out immediately from the house but they have not deposed that

they saw the alleged car had stopped at the place of occurrence

at the time of alleged offence.  Hence, the  statement  of  the

PW.3  is  not  corroborated  by  the  PW.1 &  2 so far alleged

pulling  of  her  inside  the  car  by  the  accused  persons  is

concerned.  

36.  It  is  further pointed  out  by the defence side that  PW.5,

PW.7  and PW.9 have deposed that  they  were  not  interrogated

by  the  I.O. Hence, their  statements should  not  be  accepted

as  the  statement is made  first  time  in  the  court  to  improve

the  prosecution story. 

37.   On  this  point   I  have  gone  through  the  material

evidence  on  record  and  found  that  PW.9 has stated  that  his

statement  is  recorded  by  the  I.O.  Hence it cannot be treated

that PW 9 has deposed first time in the court. But  PW.5  and

PW.7 have deposed that  they  were not  interrogated  by the

Police.   In  this  regard  I  would  like  to  cite  the  case  of

Deoraj Gowala &  Another  Vs.  State  of  Assam,  2010(6)

GLJ 658. “wherein it  is  observed  that evidence  by  which

prosecution  tried to  incriminate  the   accused/appellenats  first
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time stated  before  trial court  without  disclosing  the  same

before police  when  their  statements  were  recorded  U/s. 161

Cr.P.C. The  husband  of  the  deceased(PW.10)  who  was not

shown  as  an  accused  but  is  an  witness of  the  Prosecution

specifically  stated  that  his   wife  was  suffering  from  insanity

and   the  dead  body  was  found  on  the  bank  of  the  way.

Therefore, according  to  us  it  was  not  proper  on  the  part  of

the  trial  court  to  place  reliance  upon  such  statement  of

those  witnesses  for  convicting  the  accused  persons  as  the

improved   story   narrated   by   the   prosecution   witnesses

turned  into  ashes”. As  PW.5  and  PW.7  have  deposed  that

they  were  not  interrogated  by  the  police.  Hence,   their

statements is  recorded  first  time  in  trial  court. Hence,  it  can

be  treated  as  they  have  improved  the  story. Hence,  cannot

be  relied  on.  

38.  Ld.   Defence counsel   has pointed out   that  Ld.  Trial

Court  below  did  not  reach to  a conclusion that  the  place  of

occurrence  was  a  main road near  to  market   place  having

at  the  sites,  shops  and houses  of  the  people. The  nearby

people  of  the  locality shown  in  the  sketch  map  of  the

place  of  occurrence  were not  made  witnesses  and  examined

them  by  the  Police wherein  they  are  vital  witness-had  they

been  examined the innocence  of  the accused/appellants could

be  well  established.  Assistant  Sessions  Judge.  Hence  the

prosecution story becomes doubtful.

39.  I  have gone through the evidence on record and found

that the  Defence  side  has  cross-examined  the  I.O  (PW 10)

who  has deposed  that from  the  sketch  map,  it  is  seen  that

the house  of   Mathura  Ali,  Joya  Borah  and  Pradip  Damai

were situated  adjacent  to the  place  of  occurrence  but  he

has  not  recorded  their  statements. From  this  statement  it  is

proved  that  the  Prosecution  has  failed  to  examine  the

material  witnesses.  In this regard I would like to cite the case
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D.V. Sanmugham & another v. state of Andhra Pradesh

AIR 1997 SC 2583  wherein it is observed that even though the

independent witnesses were available they were not examined

and  only  the  related  witnesses  were  examined  and  in  such

situation prosecution case has to be scrutinized with more care

and caution. 

40. Here  in  the  instant  case  the  people  of  the  place  of

occurrence are not examined by the I/O. As the car was going on

a public  road surrounded by the houses then if  anything had

happened in course of the stopping the alleged vehicle must had

seen the alleged incident by the people staying at the place of

occurrence. The allegation is very serious and grave and hence

examination of  the people  of  the surrounding of  the place  of

occurrence is very essential. In the instant case except the PW 3

victim  girl  no  other  witnesses  had  seen  the  incident  nor

corroborated by any circumstantial evidence. Hence  it  cast  a

doubt  about  the  authenticity  of  the  prosecution  story. 

41. It is to be noted that The Hon’ble  Supreme  Court  has

cautioned about  the  danger  that conjecture and suspicion may

take the  place  of  legal  proof  in  cases  depending  largely  on

circumstantial evidence. In Jaharlal Das vs. State of Orissa

{AIR 1991 SC 1388}  Hon’ble  Supreme Court  has observed

that  in  cases  depending  largely  upon circumstantial  evidence

there is always a danger that conjecture or suspicion may take

the place of legal proof. 

42.  In  Hanumant and Another v. The State of Madhya

Pradesh,  [1952]  SCR  1090  Hon’ble  Supreme  Court  has

observed as follows :- “In dealing with circumstantial evidence

the rules specially applicable to such evidence must be borne in

mind. In such cases there is always the danger that conjecture

or suspicion may take the place of legal proof and therefore it is

right to recall the warning addressed by Baron Alderson, to the

https://indiankanoon.org/doc/882637/
https://indiankanoon.org/doc/882637/
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jury in Reg v. Hodge ((1838) 2 Lew. 227), where he said :-  "The

mind was apt to take a pleasure in adapting circumstances to

one another, and even in straining them a little, if need be, to

force them to from parts of one connected whole; and the more

ingenious  the  mind  of  the  individual,  the  more  likely  was  it,

considering  such  matters  to  overreach  and  mislead  itself,  to

supply some little link that is wanting, to take for granted some

fact  consistent  with  its  previous  theories  and  necessary  to

render them complete. 

12. It is well to remember that in cases where the evidence in of

a  circumstantial  nature,  the  circumstances  from  which  the

conclusion of guilt is to be drawn should in the first instance be

fully  established,  and  all  the  facts  so  established  should  be

consistent only with the hypothesis of the guilt of the accused.

Again, the circumstances should be of a conclusive nature and

pendency  and  they  should  be  such  as  to  exclude  every

hypothesis but the one proposed to be proved. In other words,

there must be a chain of evidence so far complete as not to

leave any reasonable ground for a conclusion consistent with the

innocence of the accused and it must be such as to show that

within all human probability the act must have been done by the

accused”.

43.  It is further pointed out that  the  Ld.  Trial  Court  did  not

view  that  the accused appellants  deny  the  allegations  when

examined U/s. 313  Cr.P.C which is illegal.  

44.  In  this  regard  I  have  gone  through  the statement  of

the  accused  persons  recorded  U/s. 313 Cr.P.C wherein  the

accused Bogadhor Gogoi has stated  as  follows “we were  in  the

vehicles. Public  broke down  our  vehicle. I was taken  to  the

police   station” . But he denies  all  other  allegations. Accused

Hiteswar Buragohain  has  stated  that  - they  were  in  the

vehicle  but they   did  not  commit  any  offence  as  alleged

and  states that  their  vehicle  probably hit  them  because of
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which they broke  down  their  vehicle. Accused  Jayanta  Barua

has  also stated  that  they  were in  the  vehicle  and  public

broke  down the  vehicle  and  lodged  the  false  case.  But it is

pertinent to mention here that what the Trial court has opined

about the 313 Cr.P.C statement of the accused persons. In para

no. 20  of  the impugned  judgment  Ld. Trial  court  has  held  as

follows:-  

“20.The accused in  their  statement under section

313  Cr.P.C.  although  denied  the  allegations  but

admitted that they were inside the vehicle. Accused

Hiteswar Buragohain in his statement under section

313  Cr.P.C.  also  stated  that  their  vehicle  had

probably  hit  them  because  of  which  they  broke

down their vehicle. So there is an admission on the

part of the accused during their examination under

section 313 Cr.P.C. that they were inside the vehicle

on the day of  incident and that their  vehicle was

damaged by public.

45.  From  the  above observation of the Ld. trial court;  it  is

crystal clear   that  Ld. Trial court has opined that the accused

persons have admitted that they were inside the alleged vehicle.

But from the statement recorded u/s 313 CR.P.C it is crystal clear

that the accused persons have  not  admitted their guilt. Having

stated u/s 313 Cr.P.C that they  were  present in  the  car   and

their  vehicle  had  probably  hit  them  because of  which they

broke  down  their vehicle cannot  be  treated  as admission  to

the  guilt  by  the  accused  persons.  This  is  a case  where

there is no eye witnesses to the alleged incident of holding the

hand of the PW 3 or trying to take her away by the accused

persons. Hence,  the  opinion held by the Ld. Trial Court about

the  statement  of  the  accused  person  recorded U/s.313  Cr.P.C

is  mere  surmises  and  conjecture.
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46.  Ld. Counsel for the appellant has further pointed out that

having  no  eye  witness  in  this  case and  from the  depositions

of  all  the  witnesses conclusion  of  guilt of the accused persons

is not  fully established. That  the  evidence  on  record fail  to

establish  the link of  the  alleged  offence  of  the  occurrence

beyond  all reasonable  doubts and  in  view  of  the  matter  the

Judgment of  the  conviction  and  sentence  need  to  be  set

aside.   

47.    With regard  to  the  above  point  of  the  Defence  side I

have scrutinized the evidence on record and found that there is

no  eye  witnesses  to  the  incident except the victim PW 3. But

whether the statement of the PW 3 can be relied on alone? In

the FIR it  is stated that the vehicle was stopped and tried to

kidnap the victim PW 3. But in the deposition of the PW 3 there

is no whisper about the stopping of the alleged vehicle. The PW

1 & 2 have deposed that on hearing the scream of the victim girl

they came out immediately and chased the alleged vehicle. But

interestingly the PW 3 did not disclose the colour of the alleged

vehicle to the PW 1 & PW 2 nor they had asked the PW 3 in this

regard.  PW 2 has deposed that he saw the vehicle parking in the

courtyard of the person named Karmakar. Then the PW 2 & 3

reached the place where the alleged vehicle was parking. Then

lots of people gathered there and broke the car. Then the PW 1

had informed the police over phone and later police came and

took away the accused appellant Bogadhor Gogoi and the car.   

48.  The PW 1 has deposed that the accused had admitted

their guilt but such extra judicial confession cannot be accepted

considering the facts and circumstances of the case. In the case

2010 (5) GLR 685 Md. Sahjamal Alias Sahjahan and ors.

Vs state Assam Hon’ble Gauhati High Court has observed

that “’No doubt extra judicial confession can form the basis of
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conviction but by way of abundant precaution however may look

for some corroboration extrajudicial confession cannot ipso facto

be  termed  to  be  tainted.  Extra  judicial  confession  if  made

voluntarily and proved can be relied upon by the court (Para 17).

Extra judicial confession made by the accused only when it was

made  not  in  inducement  threat  or  promise  and  voluntary  is

admissible under the Indian Evidence Act.”

49.  Here in the instant case it is apparent that at the time of

catching  the  accused  persons  lots  of  villagers  gathered  and

broke  the  car.  Hence it  can be presumed that  the accused

persons had in fear may confessed their guilt. From the above

facts and circumstances it is proved that the confession  of the

accused persons was not made voluntarily. If  any  confession

was  made then it  was  made  under  threat  and  inducement.

Hence such statement has no evidentiary value  in  the  eye  of

law.  

50.   In the case of  C.Chenga Reddy vs. A.P. (1996) SCC

(10)  193  it  is  observed  by  Hon’ble  Supreme  Court  as

follows- ‘In a case based on circumstantial evidence the settled

law is that the circumstances from which the conclusion of guilt

is drawn should be fully proved and such circumstances must be

conclusive in nature.  Moreover all the circumstances should be

complete  and  there  should  be  no  gap  left  in  the  chain  of

evidence.  Further the proved circumstances must be consistent

only with the hypothesis of the guilt of the accused and totally

inconsistent with his innocence’.

51.  In  the  case  of  Sikandar  Ali  vs.  state  of  Assam

{2010  (3)  GLJ  679}  Hon’ble  Gauhati  High  Court  has

observed  that  Mere  suspicion  or  suspicious

circumstances cannot ease prosecution of its main duty

of  proving  its  case  against  an  accused  person beyond

reasonable doubt – Courts cannot be influenced by emotion or
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sentiment  against  a  person  accused  of  brutally  killing  the

deceased by inflicting a number of injury– If evidence on which

prosecution choose to rely its case is so weak that they tumble

over when subjected to close and critical examination it would

not  be  safe  to  convict  accused  merely  on  proof  of  some

incrimination circumstances which might have given support to

defective evidence.”

52. In  the  case of  State  of  U.P vs.  Ravindra Prakash

Mittal (Dr.) AIR 1992 SC 2045 it is observed by the Hon’ble

Supreme Court that the law relating to circumstantial evidence is

well  settled by several  judgments of the Supreme Court.  It  is

fairly  well  settled  that  when  a  case  rests  on  circumstantial

evidence,  a  complete  chain  of  circumstances,  which  rule  out

every other possibility except guilt  of  the accused, has to be

established. The  essential  ingredients  to  prove  guilt  of  an

accused person by circumstantial evidence are: 

1. The circumstances from which the conclusion is drawn should

be fully proved.

2. The circumstances should be conclusive is nature. 

3. All the facts so established should be consistent only with the

hypothesis of guilt and inconsistent with innocence.

4. The circumstances should to a moral  certainly exclude the

possibility of guilt of any person other than the accused. 

53.  From  the  evidence  on  record of the instant case it  is

crystal  clear  that the facts  and  circumstances  has  failed  to

establish  the guilt  of  the  accused  person. The conclusion of

the circumstances is not fully proved considering the facts and

circumstances of the case. The facts is not so consistent to the

hypothesis of guilt of the accused persons. The  FIR  has  alleged

that  the  accused persons  had  stopped  the  vehicle  and tried

to  pull  the victim girl into  the  vehicle and  tried to  kidnap her.

But  in  course of  trial,  Ld. Trial  Court  has not  found  any

material   ingredients  of   kidnapping  i.e.    Sec.  366/511 IPC



29

against  the  accused persons. As the prosecution has failed to

prove the ingredients of S. 365/511 IPC it cast also a doubt about

the ingredients of S. 341 & 354 IPC. The victim girl and the PW 1

& 2 have not deposed that the accused persons had wrongfully

restrained and outraged the modesty of the PW 3.

54.  In view  of all facts and  circumstances discussed above

and after meticulous evaluation of the evidence on record I am

of the considered opinion that the Prosecution has  failed  to

prove  the  case  against  the  accused/appellant  beyond   all

reasonable  doubts. Hence, the accused/appellant Sri  Bogadhar

Gogoi  Sri  Jayanta   Baruah,  Sri  Hiteswar   Buragohain  are

acquitted on benefit of doubt and set at liberty. 

O   R   D   E   R

55.   In the result, the impugned Judgment and Order  dated

15.02.17 passed in Tinsukia Session  case  no. 131(CH) 2016 U/s.

341/354/366/34 IPC by the  Ld. Assistant Session Judge, Tinsukia

is  set  aside  herewith.  The  accused/appellant  Sri   Bogadhar

Gogoi Sri  Jayanta   Baruah,  Sri  Hiteswar   Buragohain  are

acquitted on benefit of doubt and set at liberty. Thus, the appeal

is allowed on contest.  

56.    As such, the bail-bonds of the appellants are  extended

till Six months u/s 437 (A) Cr.P.C.

57.    Send  down  the  Session case  no. 131(CH) 2016 U/s.

341/354/366/34 IPC to the Court of Ld. Assistant Session Judge,

Tinsukia, alongwith a copy  of Judgment  in appeal.
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58.   Accordingly, the instant appeal is disposed of on contest.

59.    Given  under  my  hand  and  seal  of  this Court on the

26th day of March, 2019.

 Dictated and corrected by me

( A. Hakim )                                        (A. Hakim)
 

 
     Addl. Sessions Judge-2     Addl.  Sessions  Judge-2

   (FTC),Tinsukia.                                          (FTC), Tinsukia

Transcribed  by:

 (P. D  Phukan)  Steno.   


