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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

                                  Criminal Appeal No. 46(4)2014

      Arising  out  of G.R case  no. 1550 of 2011

 

Sri Prabir  Acharjee, 

S/o Lt. Nirmal  Kanti Acharjee,

R/O.  Ashok Nagar Colony,  

P.O. Ashok  Nagar, P.S.  Makum,

Dist.  Tinsukia, Assam. 

                     ----------------------------Appellant

 

      -Versus-

1) Sri Mihir  Acharjee, 

S/o Lt. Nirmal  Kanti Acharjee,

R/O.  Ashok Nagar Colony,  

P.O. Ashok  Nagar, P.S.  Makum,

Dist.  Tinsukia, Assam. 

2) State of Assam,

Represented  by the Public  Prosecutor

Tinsukia, Assam.

                           …................... Respondent.
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Appearance :-

                 Sri J.K Dev…………........ Advocate for the Appellant.

       Sri L.  Barua,.................Advocate  for  the Respondent.

       Sri  R.C. Das……........... Ld. Addl. P.P  For the State.  

                  Date of argument      : 08.03.2019, 25.03.19.

                  Date of Judgment      : 29.03.2019

 

J U D G M E N T

1.         This  appeal   is filed by the appellant under  Section   372

of the code of  Criminal  Procedure 1973 against the judgment

and  order  dated  16.09.2014  passed  by  the  Learned  Sub-

Divisional Judicial Magistrate at Tinsukia, in G.R. Case No. 1550

of 2011, acquitting the accused/Respondent U/s. 448/497 of  the

IPC. 

 
2.        The brief of the Prosecution  case is that  the  complainant

Sri Prabir  Acharya  filed  a complaint  Petition  before  the Ld.

Chief  Judicial  Magiatrate,  Tinukia alleging  inter  alia  that  the

accused  Mihir   Acharjee  who  is   his   younger   brother  has

developed  illicit  physical  relationship with  his  wife  despite of

knowing  the  fact  that  she  is  the  wife  of  the  complainant.

The complaint petition was forwarded to Makum P.S by the Ld.

CJM Tinsukia. On receiving the FIR, Makum police had registered

the  case  as  Makum  P.S  case  no.  192/11  and  conducted  the

investigation and on completion of the investigation submitted

the Charge sheet against the accused respondent U/S 448, 497

IPC.

3.        On appearance of the accused Ld. Trial Court had framed

the charge U/S 448, 497 IPC against him. The charges were read

over  and  explained  to  the  accused  respondent  to  which  he

pleaded not guilty and claimed to be tried. 
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4.      Accordingly Ld.  Trial  Court  after  full  conducting trial  and

hearing  both  sides  pronounced  and  delivered  the  impugned

Judgment and order on 16.09.2014 and acquitted the accused

respondent no. 1 and set him at liberty.

5.      Being  highly  aggrieved   and   dissatisfied  with  the

impugned  Judgment   &  order   dated  16.09.2014  the

Complainant/appellant,   namely,  Sri  Prabir  Acharjee   among

other  things  has drawn the attention to set aside the impugned

Judgment  and order  of   acquittal  dated  16.09.2014   on  the

following among  other grounds  -   (a)  For that,  the Learned

Court  below erred  in law  and  on  facts  in  acquitting  the

accused  from  the  charged  framed U/s.  448/497 of IPC, as

such,  the  Judgment  and  order dated 16-09-2014 is  bad  in

law  and  liable  to  be  set  aside. (b) For that the Learned  Court

below failed  to  appreciate  the  law  in  its  proper  prospective.

(c) For that the Learned  Court  below failed  to  appreciate  the

evidence properly  and  has  arrived  at  a  wrong  finding  and

thereby  caused  miscarriage  of  justice. (d) For that the Ld.

Court did  not consider  the  material  corroboration  of  the

prosecution  witnesses  and  also  the  contradictions of  the

defence  witnesses. (e) For that the Ld.  Court  below failed  to

appreciate  the  evidence of P.W Nos. 6 and  8 and  also  of  the

C.Ws  deposed  in  the  case,  hence  caused  grave  miscarriage

of  justice. (f) For that the Ld. Trial  Court  failed  to consider that

the  cause of  action  was  continuous  in  nature,  which  started

in  the  year  2009 and  continued  till  date. (g) For that the Ld.

Trial Court erred  in  law  by  holding  that  the  accused  had

right  to  access  in  the  house  of  P.W.1 and  as  such, he  has

not  committed  the  offence  of  house  trespass,  as  alleged.

(h)  For  that  the  Ld.   Trial  Court   has  miserably   failed   to

appreciate the  documents  exhibited by  the  prosecution  in

support  of  their  case. (i)  For  that  Ld. Trial  Court  erred  in

law  in  holding  that  the Prosecution  has  failed  to  prove  the
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case against  the  accused. (j) For that the Ld. Trial  Court  failed

to  consider  the    material   corroboration   brought   by   the

prosecution  through Ext.  No.  2 -   Gaon  Burah’s  certificate,

obtained  by  the  wife  of  the  informant/Appellant   wherein

she is  shown  to  be  the  wife  of  the  accused/Respondent No.

1. (k) For that the Ld.  Court below  caused  grave  miscarriage

of  justice  by  holding  that  “it  cannot  be  made  out  who  had

went  to  procure  the  certificate,  issued  by  the  Gaon  Burah”.

(l) For  that   in   any  view  of   the  matter   the  impugned

Judgment  and  order  dated  16.09.2014  passed  by Learned

Sub-Divisional Judicial  Magistrate, Tinsukia  in  G.R  Case  no.

1550 of  2011  U/s. 447/497  of  I.P.C is  bad  in  law  and  liable

to  be  set  aside.

6.       I  have carefully  perused the Memo of Appeal, the case

record  of  the   learned  court  below,  impugned  judgment  and

order, evidence on record, both oral and documentary.

7.        Heard  Ld.  Counsel appearing for the Appellant and Ld.

Addl. P.P for the Respondent.

8.         The Points to be decided now by this appellate court is as

follows:

(i) Whether  the  Ld.  Trial  Court  has  legally

acquitted the accused/ respondent no. 1 from

the charges of S. 448/497 IPC ?

(ii) Whether the accused had criminally trespass

into the house of the complainant or not?

(iii) Whether the accused respondent has sexual

intercourse with the wife of the complainant,

without  the  consent  or  connivance  of  that

man,  and  such  sexual  intercourse  not

amounting to the offence of rape?
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Discussion, Decision & Reasons thereof   

9.        Before   appreciating  the   rival   contention   of   the  Ld.

Counsels for  the respective  parties I have  gone  through  the

evidence of  the  prosecution witness. 

10.      PW.1, Sri Prabir Acharjee  has  deposed  that he  is  the

informant  of  this  case.  The  accused  Mihir  Acharjee  is  his

brother.   The  incident  took  place  three  years    back.  On

25.02.2001  his   marriage  was   solemnized   with  Chandana

Acharjee of   Digboi  according  to  social   customs.  After   the

marriage  some years went  off well. But since 2009 the accused

developed illicit  relationship with his wife. He  saw them having

physical relationship.  He  tried  to make  them  understand but

they  did  not pay  any  heed, instead they threatened  him  with

dire  consequences.  His  father  had  also  tried  to  make  them

understand  but  they did  not pay  any  heed. Later,  his  father

declared  the  accused as  his  “Tejya Putra” i.e. undesirable son

through  court affidavit. Ext. 1 is  the  declaration given  by  his

father  regarding   “Tejya  Putra”.   The   accused  obtained  a

certificate   from Gaonburha  of   Makum  showing  him as  the

husband  of his  wife. Ext. 2   is  the  said  certificate. The  PW.1

has shown Chandana  Acharjee  as  his wife  in  a  voter  list. Ext.

3 is  the  said list. Out of fear  of being  killed  by  them, the

PW.1  started  to  stay in  the  house  of his  elder  brother. Later

on 21.11.11 he made  a  complaint  before  the  Court. Ext. 4 is

the   said   complaint  petition.  Ext.  4(1),  4(2),  4(3)  are  his

signature thereon.  Police  recorded  his  signature. 

11.        In  cross-examination  he  has  denied  the  suggestion that

there  is  no any bad relation  between  his  wife  and  the

accused.  He  has  denied  the  suggestion that he has  not

witnessed   by   his  own   eyes  the  physical  relation  between

them. He  has  denied  the  suggestion that  the  accused  did

not  obtain any  certificate  showing  his  wife  as his  wife from
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Gaon  Burha. He  has  denied  the  suggestion that he himself

submit  the Affidavit,  Gaon Bura’s  certificate, Voter List falsely.

He  has  not  submitted  the  original Affidavit,  Gaon Bura’s

certificate, Voter List in  the  court.  Police  had  recorded his

statement  alongwith his  father, uncle, brother at   the P.S. He

denies  the  suggestion  that he  did  not  state  before  police

about   the  illicit   relationship   between  his   wife   and the

accused. He  denies  the  suggestion  that  he did  not  state

before  the  police  that of  fear of  being killed  by  the  accused

he  had  started to  stay  in  his  brother’s house. He does not

know who brought the certificate from the Tengapani Gaoburah.

He could not say who wrote the Ext. 4.  In  the  year  2011  no

incident  took  place  between  the  accused  and  his  wife. Later

sates that since last three years the incident was happening. The

incident  was  continuing   since   2009.  On   25.02.2011  no

incident  took  place. On  09.09.2011 he  lodged the case. No

incident  took  place  on  12.10.11 & 13.10.11. He  denies  the

suggestion  that he  has  falsely written  the  petition. He  came

to  know  from the  accused  that he  has  obtained  certificate

from  Gaonburha showing  his  wife  as  his  wife. He  denies  the

suggestion  that for the property he  declared the accused “Tejya

Putra” by his father. The  marriage  between him  and  his  wife

completed  12 years.  There  is  no  A/c  balance etc. in  the

name  of  his  wife  or children. At the  time of  their  marriage

Probir was with them. The age of his  elder  son, Prasenjit is 10

years. The name of the place of  his  residence  is  Alok  Nagar,

Tengagaon, Bangali  Gaon. Alongwith them his uncle, his  son,

sister in  law  also  staying. They  live  in  a   joint  family.  There

are  7 girls  in his  family. The room  of  the  complainant is

12’X11’ of size  which  consist  of  3  beds. The  PW.1 used  to

sleep in  one  bed  and  his  wife  and  children  used  to  sleep

in  other  two  beds. 
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12.    PW-2,   Sri   Porimal   Acharjee  has  deposed  that  the

complainant and the accused are his nephew. In the year 2001

the marriage of the complainant was solemnized. But after the

marriage bad relationship had happened between the accused

the wife of the complainant. They are relatives and stay together

with the complainant and accused in the same house. He saw

the  illicit  relationship  between  the  accused  the  wife  of  the

complainant. Due to the illicit relationship between the wife of

the complainant and the accused a girl child was born. Who age

is about one year now. Later on 16.3.2011 both the accused and

Chandana  Acharjee  brought  out  a  certificate  for  the  Gao

Panchayat  as  husband  and  wife.  On  9.9.11  the  father  of  the

accused had disown him as his son. On 13.10.11 accused was

send away from the house.

13.      During  his   cross  examination  PW 2 has denies the

suggestion put by the accused. He does not know the name of

the Gao Panchayat.

 
14.     PW.3,  Sri  Uttam  Acharjee  has  deposed  that  both  the

complainant and the accused are his cousin. In the year 2001

the complainant  had married Smti.  Chandana Acharjee.  Since

the marriage year 2001 to 2008 everything was going smoothly.

But after the year  2008 he saw a bad relationship between the

accused  and  the  Chandana.  He  witnessed  their  illicit

relationship. The accused was resisted by the father but of no

avail.  Later Chandana became pregnant then the complainant

had declared he had no relationship with her.  Later Chandana

gave birth a girl child. On 18-3-11 the accused and Chandana

had made a false affidavit declaring both of them as husband

and wife. On 9.9.11 the accused was disowned by his father. 

15.     In course of cross examination the PW 3 has denied the

suggestion put to him by the defence side. He denies that to

usurp the property the accused was disowned by them. 
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16.    PW  4  Samir  Nath  Acharjee  has  deposed  that  both  the

complainant  and  the  accused  are  his  brothers.  The  incident

begun from the year of 2009. He could not say the date about

the incident. He states that his uncle, brother complainant and

the  accused  stayed  together  in  the  house  situated  near  the

Batklum camp. One day his uncle Parimal Acharjee had called

over phone the complainant and the accused. He went there and

saw that the accused came from the work and entered into the

room  of  complainant  where  Chandana  the  wife  of  the

complainant was also inside the room and locked the door from

inside.  They  had  illicit  relationship  since  long.  With  the  bad

intention on that day again they locked the door from inside. He

found the allegation to be true. Then he advised the accused not

to do such thing but the accused did not obey rather he wanted

to assault him. Then he came back. On 18.3.2011 the accused

and  Chandana  had  made  a  certificate  as  husband  and  wife.

Later  his  father  disowned  the  accused.  Due  to  the  illicit

relationship between the accused and Chandana a girl child was

born. 

17.       During his cross examination PW 4 has deposed that he is

not  staying  at  his  home  since  seven  years.  After  9.9.11  the

accused is not staying at home. He has not seen the original

document of the attached documents of the case. He denies that

due to the property the accused was disowned. He denied the

suggestion of the defence side. 

18.      PW 5 Smti.  Chandana Acharjee  has  deposed that the

accused is her brother in law. About 2 or 2 and half year ago the

incident had occurred. While her son aged about three and half

year  fell  ill  she  asked  money from the  father  in  law as  her

husband does not do anything. 
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19.         During her cross examination PW 5 has stated that there is

no illicit relationship between her and the accused. The accused

was disowned on account of the property. 

20.        PW.6, Smt. Suni  Mitra  @  Samir Mitra  has  deposed  that

she  knows  both  the  complainant and  the  accused  person.

About  one and  half  year  ago  a meeting  of  Mahila  Samity

was  held  in  the    home  of  Mihir Acharjya. In  the  meeting

the  discussion  was  about  the  illicit relation  between Mihir

Acharjya  and  the  wife  of  Prabir Acharjya. In  the  meeting

Prabir  Acharjya  has  alleged  that his  wife  Chandana  has illicit

relationship  with  his   brother  Mihir  Acharjya. They  have  also

noticed  that  the attraction  of  the  sister  in  law  is  more

towards  Mihir. In  that  meeting  it  is  also  discussed  that   due

to  the  relationship  between  Mihir  and  his  sister  in  law,  a

girl  child  was   born. In  the  meeting Jyoti  Kashyap  was   also

present  but  she   could  not  come  to  the  court  as  she  has

given  birth  a   child  about  one  month  ago.

21.        During  cross-examination  PW.6  has  denied that  Prabir

did  not  inform  about  the  illicit  relationship  between  his  wife

Chandana  Acharjee  and   his  brother  Mihir. He  has also  told

the  police   about  the  illicit  love  affair  between  Chandana

and  Mihir. She  has  admitted  that  she  did  not  tell  police that

Chandana  had  more  relationship with  Mihir  than  Prabir and

Mihir   and  Chandana  had  a  girl  child.  She  did  not  tell

police  that  in  the   meeting  Jyoti  Kashyap  was  present. She

has  stated  that  she  did  not  tell  police  that Smt. Chandana

Acharjya   had  illicit  relationship  with  Mihir  Acharjya  and a

meeting  was  held  in  their  home.

22.        PW 7 Ghana Kanta Gogoi has deposed that on 26.11.2011

he was working as ASI in Makum P.S. On that day the FIR of the

complainant  Probir  Acharya  was  received  through  Ld.  CJM

Tinsukia. On receiving the FIR he was entrusted to investigate
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the case. Accordingly he investigated the case. He recorded the

statement of the witnesses and visited the place of occurrence,

prepared the sketch map Ext. 5.  He arrested the accused Mihir

Acharya.  On  completion  of  the  investigation  he  returned  the

case diary to the O/C. Later O/C had submitted the charge-sheet

Ext. 6 against the accuse U/S 448 and 497 IPC. 

23.       During his cross examination he has stated that he did not

investigate  the  incident  of  25.2.11,  18.3.11,  9.9.11  12.10.11,

and 13.10.11.  There is  no explanation the reason of  delay in

lodging  the  FIR.  He  did  not  investigate  whether  the  incident

occurred on day time or night time. He did not investigate about

the Gaoburha’s certificate by which declared the accused and

the wife of  the complainant as husband and wife. He did not

seize any documents with regard to the case. Ext. D is the paper

cutting by which declared about the disowned of the accused.

He  did  no  seized  the  affidavit  by  which  the  accused  was

disowned. The incident had happened after the disowning the

accused. He states that “PW Porimal did not tell him that due to

the  illicit  relation  a  girl  child  was  born  to  Chandana  and  on

18.3.11 the certificate of marriage between the accused and the

wife of the complainant”.  He states that PW Uttam Acharya did

not tell him that he saw the illicit relation between the accused

and the wife of the complainant”. He states that PW Samir Kanti

Acharya did not tell him that one day Probir called him and he

went  there  and  saw the  accused and the  Chandana  Acharya

were locking inside a room and he believes about the incident”.

24.        PW.8,  Jyoti  Kashyap  has  deposed  that  she  knows  both

the  complainant  and  the  accused. If  anything  is  happened to

Chandana  Acharjya,  wife  of Prabir  Acharjya  then  she takes

her  brother  in  law,  i.e.  accused  with her.  Chandana did  not

do  anything  without  the  advice  of  the  accused brother in

law. The  people  of  the  area  knows  that Chandana had  illicit

relationship  with  her  brother  in  law. In  this  regard a  meeting
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was  also  held. In  that  meeting  they  advised them  not  to

move  around  with  Chandana. But  the  accused and  Chandana

did  not  heed  their  advice. The  father  of  the Prabir  Acharjya

had  also  warned  the  accused to pushed  him out  from  the

home. Chandana  Acharjya  has  five  children.

25.        During her  cross-examination  she  states  that  she  has

not  seen  any  incident.  She  denied  that  no  meeting  was

held  in  the  home  of  accused  person  and  she  denied  that

she  did  not attend  the  meeting.  Dulu  Das,  Sumi  Mitra  are

the  neighbour  of  the  accused.  She  could  not  say  from

where  she  came  to  know  about  the  illicit   relationship

between  the  accused  and  Chandana.  She  denied  that  there

was   no   illicit   relationship   between   the   accused    and

Chandana. She  has   stated  that   police  asked  her whether

Mihir   came  to  her  house  after  he  was  Disowned  by  his

family  and  what  is  the  relationship   between  Mihir  and

Prabir.  Except  these  two  sentences  police    did  not   asked

her   anything.  She  has   stated   that   she  does   not   know

anything  about  the  incident. 

26.       Ld.  Counsel  for  the  appellant  has  pointed  out that the

Ld.  Court did  not consider  the  material corroboration of  the

prosecution  witnesses  and  also  the  contradictions of  the

defence  witnesses.  For that the Ld.  Court  below failed  to

appreciate  the  evidence of P.W Nos. 6 and  8 and  also  of  the

C.Ws  deposed  in  the  case,  hence  caused  grave  miscarriage

of  justice. Upon  the  submission  of  the  Ld. Appellant  I  have

gone  through  the  material  evidence  on  record  and  found

that  the  Ld. Trial  Court  has  not  discussed  anything  about

PW.6  and  PW.8. 

27.      In  view  of  the argument of the Appellant  I have  gone

through  the evidence  of  PW. 6 and  PW.8.  The  PW 6 and PW 8

have deposed about a mahila samity meeting held in the home
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of  the  complainant  where  the  complainant  alleged about  the

illicit  relation  between  the  accused  and  the  wife  of  the

complainant. But in course of cross examination the PW 8 has

stated  that  she  did  not  see  any  incident.  The  PW  6   has

admitted  that  she  did  not  tell  police that Chandana  had

more   relationship  with   Mihir   than   Prabir  and  Mihir    and

Chandana  had  a  girl  child. Hence the statement of the PW 6

cast a doubt. 

28.      Although  the PW 6 and PW 8 has  deposed about  the

meeting but the complainant has not whisper anything about the

meeting.  The  evidence  of  the  PW  6  and  PW  8  are  not

corroborated by the other PW’s. The complainant has also not

corroborated  the  evidence  of  the  PW  6  &  PW  8.  Hence  the

evidence of the PW 6 and PW 8 cast a doubt.

29.        With regard to the point for determination Ld. Counsel for

the appellant has pointed out that  the Ld. Trial Court erred  in

law  by  holding  that  the  accused  has  right  to  access  in  the

house  of  P.W.1 and  as  such, he  has  not  committed  the

offence  of  house  trespass.

30.      In reply Ld. Counsel  for the respondent has vehemently

objected to the point of the appellant. It is pointed out that the

accused respondent did not do any criminal  trespass into the

house  of  the  complainant.  It  is  also  pointed  out  that  the

appellant  complainant  and  the  accused  respondent  are  the

brothers and staying in the same house. The complainant could

not  prove  that  the  accused  respondent  had  entered  into  his

house with criminal intention.  

31.       Upon hearing both sides on the point I am of the considered

view that to understand the offence of criminal house trespass it

is necessary to go through definition of criminal  trespass and
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house trespass. Hence it is necessary to look into the S. 441, 442

and 448 IPC.

32.       S. 441, 442 and 448 have been defined in the Indian Penal

Code as follows:-

441. Criminal trespass.—Whoever enters into or upon property in

the possession of another with intent to commit an offence or to

intimidate,  insult  or  annoy  any  person  in  possession  of  such

property, or having lawfully entered into or upon such property,

unlawfully remains there with intent thereby to intimidate, insult

or annoy any such person, or with intent to commit an offence,

is said to commit “criminal trespass”.

33.       House-trespass. 442. Whoever commits criminal trespass by

entering into or remaining in any building, tent or vessel used as

a human dwelling or any building used as a place for worship, or

as a place for the custody of property, is said to commit "house-

trespass".

34.    448.  Punishment  for  house-trespass.—Whoever  commits

house-trespass shall  be punished with  imprisonment of  either

description for a term which may extend to one year, or with fine

which may extend to one thousand rupees, or with both.

35.       It is pertinent to mention here that Trespass is generally a

civil  wrong for which the defendant can sue for damages but

when this trespass is committed with a criminal intention, it is

treated as an offence and made punishable under the IPC.

36.       It  appears from the material evidence of the instant case

that the charge against the accused respondent no. 1 framed

U/S 448 and 497 IPC. It is alleged by the complainant that the

accused respondent has illicit physical relationship with the wife

of the complainant in his house. 
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37.     From  the  nature  of  the  allegation  levelled  against  the

accused respondent it is apparent that in the instant case both

the S. 448 and 497 IPC are interrelated. 

38.       Now considering all facts and circumstance it is essential

that to prove S. 448 IPC, the prosecution has to prove first the

ingredients of S. 497 IPC.

39.      Now for the convenience and in the interest of justice we

should have a glimpse over the Section 497 Indian Penal Code.

The S. 497 IPC is envisaged as follows that:

 497. Adultery.—Whoever has sexual intercourse with a person

who is and whom he knows or has reason to believe to be the

wife of another man, without the consent or connivance of that

man, such sexual intercourse not amounting to the offence of

rape, is guilty of the offence of adultery, and shall be punished

with imprisonment of either description for a term which may

extend to five years, or with fine, or with both. In such case the

wife shall not be punishable as an abettor.

40.        Now let us examine and evaluate the evidence on record in

the interest of justice. It appears from the evidence on record

that the complainant PW 1 has alleged that On  25.02.2001 his

marriage was  solemnized  with Chandana Acharjee of  Digboi

according  to social  customs. After  the  marriage  some years

went  of well. The accused developed illicit  relationship with his

wife  since   2009. He  saw them having physical relationship.

He  tried  to make  them  understand but  they  did  not pay  any

heed, instead they threatened  him  with  dire  consequences.

His  father  had  also  tried  to  make  them understand  but

they did  not pay  any  heed. Later,  his  father declared  the

accused as  his  “Tejya Putra” i.e undesirable son through  court

affidavit.  Ext.  1  is   the   declaration  given   by   his   father

regarding  “Tejya Putra”.   The  accused obtained a certificate
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from Gaonburha of  Makum  showing him as the  husband  of his

wife. 

41.       To prove the charge prosecution examined PW 2 PW 3 PW 4

PW 5 PW 6 PW 7. It is found from the evidence of PW 5 the wife

of the complainant (PW 1) that she has denied the allegation

levelled  against  her  and  the  accused  respondent  by  the

complainant. 

42.      Here I would like to point out  that according to the S. 497

IPC  whoever has sexual intercourse with a person who is and

whom he  knows  or  has  reason  to  believe  to  be  the  wife  of

another man, without the consent or connivance of that man,

such sexual intercourse not amounting to the offence of rape, is

guilty  of  the  offence  of  adultery,  and  shall  be  punished  with

imprisonment. 

43.     In the instant case the PW 1 has alleged that the accused

respondent  who  is  the  brother  of  him  has  illicit  physical

relationship with his wife PW 5. But interestingly the PW 5 has

denied the allegation. The prosecution could not prove that the

accused respondent has sexual intercourse with the wife (PW 5)

of the PW 1. There is no proof of date or place when and where

the  accused respondent  had  sexual  intercourse  with  the  wife

(PW 5) of the complainant. 

44.       It appears from the evidence on record that the PW 1 has

not deposed before the court and in the FIR that a girl child was

born to Chandana (PW-5) out of the illicit relationship between

the accused respondent but the PW 4. But PW 2, PW 3, PW 4,

and PW 6 have deposed that a girl child was born to Chandana

due  to  the  illicit  relation  between  her  and  the  accused

respondent no. 1. As the statement of the allegation of birth of

an illegitimate girl child is not corroborated by the complainant
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appellant himself and as there is proof of paternity of the alleged

girl child it cast a doubt about the allegation. 

45.       The PW 1 has not deposed that the accused respondent has

criminally trespass into his house. Although the PW-4 Samir Kanti

Acharjee has stated that one day his uncle Prabir Acharjee had

called  him to  his home and on  going  there  he  saw that  the

accused had entered the room of the Informant and at that time

the wife of the Informant was present there and they locked the

door from inside. But his statement is proved contradictory by

the PW-7 (I/O). PW 7 (I/O)  has stated that “the PW-4 has not

stated before him that one day the Informant had called him

over phone and that on going there he saw the accused and wife

of informant in the same room locking the door from inside”.

From this statement it is proved that the PW 4 has embellished

the prosecution story and hence not reliable. 

46.       The PW 2, PW 3, PW 4, PW 6 have deposed that a girl child

was born to Chandana due to the illicit relation between her and

the accused respondent no. 1. But the allegation of birth of an

illegitimate  girl  child  is  not  corroborated  by  the  complainant

appellant himself. Thus it appears that the PW 2, PW 3, PW 4, PW

6 have improved their version before the court and hence basing

upon the  improved version of the PW 2, PW 3, PW 4 and PW 6

the accused cannot not be convicted.  Here I would like to cite

the case of Prabahat Marak & Anr. V. State of Tripura 2011

Crl.L.J. 1844 (GHC)   wherein Hon’ble Gauhati High Court has

held  “The  evidence  of  PW 7  also  cannot  be  relied  upon,  he

himself having stated that he never made any statement before

the I.O. of the case. Therefore, his statement before the court

implicating  the  accused  Probhat  is  nothing  but  an  improved

version of  a  witness i.e.  first  time before the trial  court.  It  is

settled  position  that  on  the  basis  of  the  approved version  of

witness, it would not be safe for the court to convict a person”.
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47.       Ld Counsel for the appellant has further pointed out that Ld.

Trial  Court  has failed  to consider the   material  corroboration

brought  by  the  prosecution  through Ext. No. 2 -  Gaon  Burah’s

certificate,  obtained  by  the  wife  of  the  informant/Appellant

wherein   she  is   shown   to   be   the   wife   of   the

accused/Respondent  No.  1.  (k)  For  that  the  Ld.   Court  below

caused  grave  miscarriage  of  justice  by  holding  that  “it

cannot   be   made  out   who   had   went   to   procure   the

certificate,  issued  by  the  Gaon  Burah”.

48.        With regard to the above point raise by the appellant I am

of the considered view that it would be convenient to extract the

relevant para’s of the impugned Judgment and order of the Ld.

Trial Court to view whether the reason of the Ld. Trial court is

legal and adequate or not? The Ld. Trial Court has observed as

follows:-

“24.The  prosecution  also  relied  on  Ext-2  a  certificate

issued by Gaon Bura of Tingrai Gaon wherein Chandana

Acharjee the wife of the Informant has been mentioned to

be the wife of the accused.

25.  Now  it  is  to  be  seen  that  who  had  obtained  that

Certificate  i.e.  Ext-2.  The  PW-7  the  I.O.  in  his  cross

examination  had  stated  that  he  had  not  seized  the

counter foil  of  Ext-2 and that there is no serial  number

mentioned in Ext-2 and that he has not investigated that

whether  any  such  Certificate  was  issued  by  the  Gaon

Bura.  Now  the  Court  had  examined  Bhola  Sah  the  Ex

President of Tenga pani Gaon Panchayat as CW-2. Now the

CW-2 in his evidence stated that the same was issued by

Bhaosi Garh the Gaon Bura of Tingrai Bengali village but

he has expired and that  he is  not having any personal

knowledge about the family affairs of the Informant and

the accused.
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26.  So it cannot be made out who had went to procure

the said certificate.

27. Now it has come out from the PWs that the father of

the Informant and accused viz. Nirmal Kanti Acharjee had

sworn an affidavit debarring his son Mihir Kanti Acharjee

i.e. Accused from all his right and interest over him and all

his movable and immovable properties for his misdeeds.

Now perusal of that affidavit which is exhibited as C (1)

goes to show that the exact cause of swearing such an

affidavit by the father of accused is not written though it

is mentioned that it was for the misdeeds of the accused

that the deponent had debarred him from his properties

but it is not written what type of misdeeds.

28.  So  the  certificate  issued  by  the  Gaon Bura  or  the

aforesaid affidavit no way boosts to reach the conclusion

that the accused had sexual intercourse with the wife of

the informant.

29.  So from the  evidence  on  record  it  can  no way  be

concluded that the accused had sexual intercourse with

the wife of the Informant.

30.  Hence the second point of determination is held in

negative”.

49.        From the above it is revealed that the  observation of the

Ld.  Trial  court  is  reasonable  and  adequate.  I  have  seen  no

irregularities and illegality in the reason added by the Ld. Trial

court with regard the Ext. 2 certificate issued by the deceased

Gaon  Burah  and  the  Affidavit  executed  by  the  father  of  the

complainant. 

50.       Here I would like to state that The Hon’ble Supreme Court

has cautioned  about the danger that conjecture and suspicion
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may take the place of legal proof in cases depending largely on

circumstantial  evidence.  In  Hanumant  and Another  v.  The

State  of  Madhya  Pradesh,  [1952]  SCR  1090  Hon’ble

Supreme Court has observed as follows :- 

“In dealing  with  circumstantial  evidence  the  rules

specially  applicable  to  such evidence must  be borne in

mind.  In  such  cases  there  is  always  the  danger  that

conjecture or suspicion may take the place of legal proof

and therefore it is right to recall the warning addressed by

Baron Alderson, to the jury in  Reg v. Hodge ((1838) 2

Lew. 227), where he said :-  "The mind was apt to take a

pleasure in adapting circumstances to one another, and

even in straining them a little, if need be, to force them to

from  parts  of  one  connected  whole;  and  the  more

ingenious the mind of the individual, the more likely was

it,  considering  such  matters  to  overreach  and  mislead

itself, to supply some little link that is wanting, to take for

granted  some fact  consistent  with  its  previous  theories

and necessary to render them complete. 

12.  It  is  well  to  remember  that  in  cases  where  the

evidence in of a circumstantial nature, the circumstances

from which the conclusion of guilt is to be drawn should in

the first instance be fully established, and all the facts so

established should be consistent only with the hypothesis

of  the  guilt  of  the  accused.  Again,  the  circumstances

should be of a conclusive nature and pendency and they

should be such as to exclude every hypothesis but the one

proposed to be proved. In other words, there must be a

chain  of  evidence  so  far  complete as  not  to  leave any

reasonable  ground  for  a  conclusion  consistent  with  the

innocence of the accused and it must be such as to show

that within all human probability the act must have been

done by the accused”.   

https://indiankanoon.org/doc/882637/
https://indiankanoon.org/doc/882637/
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51.       In  Jaharlal Das  vs.  State of  Orissa {AIR 1991 SC

1388} Hon’ble Supreme Court observed that in cases depending

largely upon circumstantial evidence there is always a danger that

conjecture or suspicion may take the place of legal proof, the court

must satisfy itself  that the various circumstances in the chain of

events should be established clearly and that the completed chain

must  be  such,  as  to  rule  out  a  reasonable  likelihood  of  the

innocence of the accused. When the main link goes the chain of

circumstances gets snapped and the other circumstances cannot in

any manner establish the guilt of the accused beyond all reasonable

doubts. It is at this juncture the court has to be watchful and avoid

the danger of allowing the suspicion to take the place of legal proof

for  sometimes  unconsciously  it  may  happen  to  be  a  short  step

between moral certainty and legal proof. At times it can be a case of

‘may be true’. But there is long mental distance between ‘may be

true’ and ‘must be true’ and the same divides conjecture from sure

conclusions’.

52.    From  the  evidence  on  record  it  is  proved  the  chain  of

circumstances of the case in not complete. The circumstances could

not prove the guilt of the accused respondent no. 1 to the hilt. The

conjecture and suspicion cannot take the place of legal proof. From

the evidence on record it is crystal clear that the prosecution has

failed to prove the material ingredients of the S. 497 IPC. 

53.       Now  as the prosecution has failed to prove the allegation

and ingredients of S. 497 IPC it cast a doubt about the allegation of

the criminal trespass into the property of the appellant complainant

by the accused respondent no. 1.

54.      According to the definition of criminal trespass defined by

the S. 441 Indian Penal Code is that whoever enters into or upon

property  in  the  possession  of  another  with  intent  to  commit  an

offence or to intimidate, insult or annoy any person in possession of
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such  property,  or  having  lawfully  entered  into  or  upon  such

property, unlawfully remains there with intent thereby to intimidate,

insult  or  annoy  any  such  person,  or  with  intent  to  commit  an

offence, is said to commit “criminal trespass”.

55.       From the perusal of the Section 441 IPC it reveals that it has

two  parts.  The  first  part  is  regarding  entry  into  property  in  the

possession  of  someone  else  with  the  intention  to  commit  some

offence or to intimidate, insult or annoy that person. The second

part  refers  to  the  remaining  in  the  property  unlawfully,  after

entering into it lawfully, with the intention of committing an offence

or insulting, intimidation or annoying that person.

56.     Now  it is apparent from the material on record that the

accused respondent no. 1 was residing in the same house with the

appellant  complainant  at  the  time  of  alleged  incident.  The

prosecution  could  not  prove  that  the  house  was  the  exclusive

property of the complainant and possessed by him only. All the PW’s

unequivocally states that the house was possessed by the appellant

complainant and the accused respondent no. 1. Apart from this as

the  prosecution  has  failed  to  prove  the  material  ingredients  of

offence  U/S.  497  IPC  against  the  accused  respondent  no.1,  the

allegation of entering into the property of the appellant complainant

by the accused respondent no.  1 and committed house trespass

cannot  be  accepted.  Thus  the  allegation  of  committing  house

trespass  by  the  accused respondent  no.  1  is  not  believable  and

reliable.  

57.       In  view  of  the  facts  and  circumstances  of  the case

discussed  above I am of the considered view that the Ld. Trial court

has rightly decided that there is no material ingredients of S. 448

IPC against the accused respondent no. 1. 

58.        In  view  of  the foregoing discussion and considering  all

facts  and  circumstances  I  am  of  the  considered  view  that  the
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prosecution  has  failed  to  prove  the  case  against the accused

respondent no. 1 beyond  reasonable  doubts. 

59.    There  is  no  infirmity,  inconsistency,  error  in  law  and

incoherency  in  the  impugned  Judgment/Order  dated  16.09.2014

passed  by  the  Learned  Sub-Divisional  Judicial  Magistrate  at

Tinsukia,  in G.R.  Case No.  1550 of 2011.  The Ld. Trial  Court has

discussed and cited cogent reason on all the relevant point in detail

and hence it is sustainable in the eye of law and no interference is

required. 

O   R   D   E   R

60.      In the result,  the judgment and order dated  16.09.2014

passed  by  the  Learned  Sub-Divisional  Judicial  Magistrate  at

Tinsukia,  in  G.R.  Case  No.  1550  of  2011,  acquitting  the

accused/Respondent  U/s. 448/497 of  the  IPC is upheld. Thus the

Appeal is dismissed on contest without any cost.

61.       The bail-bond of the accused/respondent is extended U/S
437 (A) Cr. P.C.     

62.         Send  down  the  G.R.  Case No. 1550 of  2011 to the court

of Learned Sub-Divisional Judicial Magistrate at Tinsukia, alongwith

a copy of Judgment in appeal. 

63.        Given under my hand and seal of this Court on the 29th day
of March, 2019.  

     

      Dictated and corrected by me.

        ( A. Hakim )                  ( A. Hakim)
         Addl. Sessions Judge-2                   Addl. Sessions Judge-2
              (FTC), Tinsukia.                                 (FTC), Tinsukia
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