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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

    Crimianl Revision 04(1)2015

    Arising  out  of    G.R. Case No. 665/2004.

1) Sri Binod Agarwal

S/O. Sri Parsuram Agarwal

R/O. Nehru Road,

P.S. Doomdooma,

Distric- Tinsukia, Assam ..........................Petitioner

    -Versus-  

                       

1. State of Assam

Represented by Public Prosecutor

Tinsukia District, Tinsukia

2. Sri Yogendra Prasad Ojha

S/O. Late Chandra Deo Ojha

R/O. Azad Road, Doomdooma

P.O. & P.S. Doomdooma

District- Tinsukia, Assam  .........................Opp. Party
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3. Sri Krishna Kr. Agarwal

S/O. Sri Parsuram Agarwal

R/O. Hari Nagar,

District- Udhna, Surat........................Proforma Opp. Party        

Appearance :-

Sri  B. Prasad,  Advocate..........For the Petitioner.

Sri. R.C.  Das,  Addl. P.P...........For the Respondents.

         Date of Argument      : 14.03.2019

         Date of Judgment      : 30.03.2019

 

J U D G M E N T

1.  The  instant   revision  under  section  397  read  with

section 399/401 of the Code of Criminal  Procedure,  1973 has been

emerged against order dated 23/12/2014 passed by Sri Akhtabul Ala,

Ld. Sub Divisional Judicial Magistrate, Tinsukia, rejecting the petition

No. 5594/14 filed by the accused in G.R. Case No. 665/2004.

2. Being   highly   aggrieved   and  dissatisfied  with  the

impugned  order, the revision  petitioner,  namely, Sri Binod Agarwal

among  other   things   has drawn the attention to set   aside the

impugned  order dated 23/12/2014 on the  following  among  other

grounds  (i)  For  that  the  learned  court  below  failed  to  apply  the

principle  of  law  that  even  if  a  document  is  not  exhibited  by  the

prosecution  or  not  relied  on  by  them  or  even  if  the  same  is  not

formally brought on record by the prosecution the defence has got

every  right  to  seek  reliance  on  such  and  evidence  to  falsify  the

prosecution version. Hence the order dated 23/12/2014 passed by the

learned trial court is liable to be set aside and the defence petition is
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to be allowed. II. For that the learned court below failed to give a fair

opportunity to the accused to prove his innocence in the case as such

order  dated  23/12/2014  is  liable  to  be  set  aside  and  the  defence

petition is to be allowed.  III. For that by rejecting the petition of the

accused the learned court below has not only committed a procedural

illegality but also violated the principles embodied in Article 21 of the

constitutions  of  India  which  provides   for  a  fair  procedure  as  a

fundamental  right.  IV. For  that  in  any  view  of  the  matter  if  the

impugned  order  is  allowed  to  stand  the  same  will  cause  great

miscarriage of justice, as such, the order dated 23/ 12/2014 is liable to

be set aside and quashed;

3. The petitioner thus prays to the court to be graciously

pleased to admit this Revision Petition, call for the record of G.R. Case

No.  665/2004  from,  the  court  pf  Sri  Akhtabul  Ala,  Learned  Sub

Divisional Judicial Magistrate, Tinsukia issue notice to the Opp. Party to

show cause as to why the impugned order dated 23/12/2014, shall not

be set aside and quashed and on cause or causes shown by the party

and after hearing the parties and on perusal of the records set aside

the aforesaid order dated 23/12/2014 and and/or pass such further or

other order/ orders as the court may deem fit and proper; It is also prayed

to the court that during the pendency of the Revision Petition to stay the

further  proceeding  of  the  case  and/  or  pass  such  further  or  other

order/ orders as the court may deem fit and proper. 

4. Upon receiving the petitioner this court has passed the

order accordingly and issued notice to the opposite parties. Opposite

party no. 1 is represented by the Ld. Addl. P.P but the Opposite  Party

no 2 has  not  appear  in  the instant  case   to  contest   the  revision

petition. 

5.  I have   heard  the   arguments  advanced  by   the

learned counsels of the Petitioner and the state and also deciphered
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the materials on record, especially the G.R case No. 665/2004 for an

appropriate conclusion of the instant revision.

Discussion, Decision & Reasons thereof :

6. Before  I  discuss  the  point  raise  by  the  revision

petitioner I have gone through the order dated 23/12/2014 passed by

the Ld court below which is reproduced as follows:

ORDER

23.12.14.         “Accused Binod Kumar Agarwal is present. 

Accused Krishna Kumar Agarwal is on Advocate's

representation.

PW-1 Dr. Yogendra Prasad Ojha is present.

Perused  Petition  no.  5594/14  filed  by  the

Accused  Binod  Agarwal  stating  that  the  Ld.  court  vide  its

order  dated  10-06-14  was  pleased  to  allow  the  accused

persons to be furnished with few copies of documents and

among those documents had furnished a copy of Agreement

dtd. 17-01-2013 between Surendra Agarwal and Complainant.

The accused Petitioner submits  that  the said agreement is

very material and directly related to the subject matter and

as such prays for calling its original which will be required for

cross examination the PW-1.

Heard Ld. Counsels. perused CR. It can be seen

that vide order dated 10-06-14 the accused was allowed to

get the copy of the M/R documents. 

      The Bench Assistant directed to put up the MR

documents.

        Since the regular B/A of the court is on CL today

so the acting B/A seeks time to place the MR documents.
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        Time  is  as  such  granted and the case will be

again taken up at 3:00 P.M.

Sd/-

                                   Sub Divisional Judicial Magistrate

(Sadar) Tinsukia.

Later on at 3:00 PM the case is put up alongwith the

MR documents. 

It  can  be  seen  that  there  is  no  such  document  as

agreement  dtd.  17.01.2013 in  the  MR documents  and  the

prosecution  did  not  rely  on  any  such  document  i.e.

agreement dtd. 17.01.2013. Also no such document is there

in the case record.

Hence  finding  petition  no.  5594/14  of  the  accused

petitioner to be incoherent the same is rejected.

The  PW-1  Dr.  Yogendra  Prasad  Ojha  could  not  be

examined today due to paucity of  time and as such he is

released  for today on PR Bond of Rs. 200/-

Fix 28-01-15 for further cross of PW-1.

Sd/-

Sub Divisional Judicial Magistrate
(Sadar) Tinsukia

7. With  regard  to  the  revision  petition  the  main

contention of the Ld. Counsel for the revision petitioner is that “the

learned court below failed to apply the principle of law that even if a

document is not exhibited by the prosecution or not relied on by them

or  even  if  the  same  is  not  formally  brought  on  record  by  the

prosecution the defence has got every right to seek reliance on such

and evidence to falsify the prosecution version. Hence the order dated

23/12/2014 passed by the learned trial court is liable to be set aside”.
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8. In  reply  Ld.  Addl.  P.P  has  pointed  out  that  the

documents about which the revision petitioner has  filed  the  revision

is not relied upon by the prosecution. Hence asking to produce the

said document is not legal and without any basis. It is further pointed

out that  the Ld.  Trial  Court  has rejected the prayer  of  the revision

petitioner with cogent reason after hearing and perusing the M.R of

the record and hence there is no illegality or irreaularity in the said

impugned order and hence prays to dismiss the revision petition.

9. Upon  hearing  both  sides  I  have  gone  through  the

material on record. It reveals from the order dated 23.12.14 that Ld.

Court below has ordered as follow 

“  Perused  Petition  no.  5594/14  filed  by  the

Accused Binod Agarwal stating that the Ld. court

vide  its  order  dated  10-06-14  was  pleased  to

allow the accused persons to be furnished with

few  copies  of  documents  and  among  those

documents had furnished a copy of Agreement

dtd. 17-01-2013 between Surendra Agarwal and

Complainant.  The  accused  Petitioner  submits

that  the  said  agreement  is  very  material  and

directly  related  to  the  subject  matter  and  as

such prays for calling its original which will  be

required for cross examination the PW-1”.

10. But Later further ordered as follows:- 

“Later  on  at  3:00  PM  the  case  is  put  up

alongwith the MR documents. 

It can be seen that there is no such document as

agreement dtd. 17.01.2013 in the MR documents

and  the  prosecution  did  not  rely  on  any  such

document i.e. agreement dtd. 17.01.2013. Also



7

no such document is there in the case record.

Hence  finding  petition  no.  5594/14  of  the

accused petitioner to be incoherent the same is

rejected.

11. From the said impugned order it is crystal clear that

the documents which the accused revision petitioner is seeking is not

relied upon by the prosecution. As the prosecution is not relying the

documents  in  question  i.e.  Agreement  dtd.  17-01-2013  between

Surendra  Agarwal  and  Complainant  there  is  no  question  arises  to

furnish such documents to the accused revisioner. It appears from the

order  dated  23.12.14  the  Ld.  Trial  court  has  passed  the  order  in

accordance with law and there is no irregularity. 

12. Hence, in  view  of  the  foregoing  discussion   and

considering  all  facts and  circumstance,  I   am  of the considered

opinion that  Ld. Sub Divisional Judicial Magistrate, Tinsukia, rejecting

the petition No. 5594/14 on dated 23.12.14 filed by the accused in

G.R. Case No. 665/2004 has  committed no error  in the eye of law.

Hence, I reject the  prayer  of the  revision  petitioner.

O R D E R

13.  In the  light  of  the  above  discussion the revision

petition is dismissed on contest.

14. Immediately  send  back   the   original  Case   Record

being  no. G.R Case no. 665/2014. along with  a  copy of  this  order to

the Court  of Ld. Sub-Divisional Judicial Magistrate (Sadar), Tinsukia.
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15. Given  under  my hand and seal of this Court on the

30th  day of March, 2019. 

Dictated and corrected by me

      ( A. Hakim )             (  A. Hakim)
Addl. Sessions Judge-2                  Addl. Sessions Judge-2    
    (FTC), Tinsukia.                               (FTC), Tinsukia

Transcribed  by :

(P.D  Phukan)


