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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 07 (2) of 2018

Smti Soma Dutta,

W/o- Sri Madhab Dutta

R/o- 2nd A.P. Bn. (Tingrai Bengali Gaon)

P.O- Ashok Nagar, 

P.S- Makum

Dist.- Tinsukia, Assam .......................... Appellant

-Versus -

1. Sri Amulya Gogoi,

S/o- Lt. Bageswar Gogoi

R/o- 2nd A.P. Bn. H.Q (Tingrai Bengali Gaon)

P.S-  Makum

District- Tinsukia, Assam 
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2. The State of Assam ......................... Respondents

 Appearance: 

L. Baruah,

Advocate     ........................ For the Appellant

S. Moran,

Advocate        ..................... For the respondents

Date of Argument:   19/03/2019

Date of Judgment:    19/03/2019

 J   U   D   G   M   E   N   T

1.      This  is  an appeal  u/s  372 of  the Cr.PC,  whereby the

propriety  and  legality  of  the  judgment  dated  09/03/2018,

passed by the Ld. Judicial Magistrate First Class, Tinsukia in G.R.

Case  no.  251/2015  has  been  challenged.  By  the  impugned

order, the Ld. trial court acquitted the respondent. 

2. For  proper  appreciation  of  the  appeal,  the  prosecution

case against the respondent may be stated. 

 PROSECUTION CASE

3.  On 02/02/2015, at about 7 pm, the respondent Amulya

Gogoi had entered into the house of the appellant Soma Dutta

in an inebriated condition. It is alleged that the respondent beat

the appellant and also tried to molest her by pulling her wearing

apparels. 
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4.  On conclusion of  investigation,  police  filed the charge

sheet  u/s  294 and 352 of  the Indian Penal  Code against  the

respondent. During the trial of the case, the prosecution side

has examined as many as five witnesses. The defence plea is

total  denial  and on the basis of  evidence on record,  the trial

court acquitted the respondent. 

POINT FOR DETERMINATION

5.   The only point for determination in this appeal, is as to

whether the impugned judgment suffers from any impropriety

or illegality?

DECISION AND REASONS THEREOF

6.       I have carefully gone through the prosecution evidence

available with the record. Considering the nature of the case, I

shall take up the evidence of the appellant.

7.  The appellant Soma Dutta has stated in her evidence

that on the day of occurrence, her husband was not at home

and  at  the  relevant  time  of  occurrence,  the  respondent,  by

standing  on  the  road,  hurled  obscene languages  at  her.  The

appellant has stated that after throwing abusive languages at

her, the respondent had returned home. She has stated that she

followed him to his house and asked for an explanation as to

why the  respondent  was  throwing  abusive  languages  at  her.

According to the appellant, the respondent punched her chest

and pulled away her dupatta. 

8.  The second prosecution witness is Smti Minakshi Bora.

She  has  stated  in  her  evidence  that  at  the  relevant  time of

occurrence, at about 7 pm, the respondent had thrown obscene

languages at her and at the appellant. According to Minakshi
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Bora, when she objected to the act of the respondent, the later

told him that he was not infact throwing abusive at her. She has

also  stated  in  her  evidence  that  after  that  incident,  the

respondent Amulya Gogoi and his wife assaulted the appellant

with a broom. 

9.  The third witness is Sri Ajay Sinha. He has stated in his

evidence that he saw the respondent and the appellant, both

were engaged in an altercation. 

10.  The fourth witness is Nitu Kalita.  She has stated in her

evidence that on 02/02/2015, at about 7 pm, she heard halla

below her house. She came down from the first floor and saw

that the respondent was holding the dupatta of the appellant. 

11.  The fifth prosecution witness is the police investigating

officer. 

12.  The witnesses Soma Dutta, the appellant, Minakshi Bora

and Ajay Sinha have been extensively cross examined by the

defence counsel. 

13. In Shivalingappa Kallayanappa And ... vs State Of

Karnataka (AIR 1995 SC 254) the Hon,ble Supreme Court has

held that the deposition of the injured witness should be relied

upon  unless  there  are  strong  grounds  for  rejection  of  his

evidence  on  the  basis  of  major  contradictions  and

discrepancies,  for  the reason that his  presence on the scene

stands  established in  case  it  is  proved that  he  suffered the

injury during the said incident.

14. Regarding the evidentiary value of an injured witness in

Bhajan Singh Alias Harbhajan Singh and others v. State

of  Haryana,  reported  in   (2011)  7  SCC  421,  the  Hon,ble

https://indiankanoon.org/doc/1038933/
https://indiankanoon.org/doc/1038933/
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Supreme Court has held ---

The evidence of the stamped witness must be given due

weightage as his presence on the place of occurrence cannot be

doubted.  His  statement  is  generally  considered  to  be  very

reliable and it is unlikely that he has spared the actual assailant

in order to falsely implicate someone else. The testimony of an

injured witness has its own relevancy and efficacy as he has

sustained injuries at the time and place of occurrence and this

lends support  to his testimony that he was present at the time

of  occurrence.  Thus,  the  testimony  of  an  injured  witness  is

accorded a special status in law. Such a witness comes with a

built-in guarantee of his presence at the scene of the crime and

is  unlikely  to  spare  his  actual  assailant(s)  in  order  to  falsely

implicate  someone.  "Convincing  evidence  is  required  to

discredit an injured witness". Thus, the evidence of an injured

witness should be relied upon unless there are grounds for the

rejection of his evidence on the basis of major contradictions

and  discrepancies  therein.  (Vide: Abdul  Sayeed  v.  State  of

Madhya Pradesh, (2010) 10 SCC 259; Kailas & Ors. v. State of

Maharashtra,  (2011)  1  SCC  793; Durbal  v.  State  of  Uttar

Pradesh, (2011) 2 SCC 676; and State of U.P. v. Naresh & Ors.,

(2011) 4 SCC324).

15.  Reverting to the case in hand, I find that there are no

discrepancies  and  contradictions  in  the  cross  examination  of

Soma Dutta and Minakshi Bora. There are nothing in their cross

examinations to hold that these two witnesses have deposed

false evidence. 

16.  The evidences  of  the appellant  Soma Dutta,  Minakshi

Bora and that of Nitu Kalita have inspired confidence. I am of

the considered opinion that the Ld. trial  court has committed

https://indiankanoon.org/doc/197643/
https://indiankanoon.org/doc/1910104/
https://indiankanoon.org/doc/1910104/
https://indiankanoon.org/doc/1632114/
https://indiankanoon.org/doc/1632114/
https://indiankanoon.org/doc/126399/
https://indiankanoon.org/doc/126399/
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himalayan error, while appreciating the prosecution evidence on

record and erroneously acquitted the respondent. I  would not

hesitate to hold that the impugned judgment of the trial court is

a  flagrant  violation  of  judicial  discipline.  Therefore,  the

impugned judgment is set aside.

     ORDER

17.   That being the position, the appeal is allowed. The case

is remanded to the trial court for passing a fresh judgment, in

accordance with the provision of law. Send down a copy of this

judgment along with the LCR. 

    Given under my hand and seal of this Court on this

19th day of March, 2019.   

     (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia
 


