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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 09 (2) of 2017

Sri Jitul Moran,

S/o- Sri Bhudu Moran

R/o- Jokaichuk Gaon

P.S- Baghjan

Dist.- Tinsukia, Assam .......................... Appellant

-Versus -

1. The State of Assam

2. Sri Boge Moran

S/o-  Lt. Thopaka Moran

R/o- Joaichuk Gaon

P.S-  Baghjan

District- Tinsukia, Assam  ................... Opposite party/

       Respondents
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 Appearance: 

Swatchata Sharma,

Advocate   ........................ For the Appellant

A.K. Choubey,

Public Prosecutor  ................... For the Respondents

Date of Argument:   01/03/2019

Date of Judgment:    14/03/2019

   J   U   D   G   M   E   N   T

1.     This  appeal  is  directed  against  the  judgment  dated

11/04/2017,  passed  by  the  Ld.  Additional  Chief  Judicial

Magistrate,  Tinsukia  in  G.R.  Case  No.  977/2015.  By  the

impugned judgment, the trial court had convicted the appellant

u/s  324  of  the  Indian  Penal  Code  and  awarded  certain

sentences. 

 PROSECUTION CASE

2.   On  28/04/2015,  at  about  3  pm,  the  appellant  had

attacked Dhiren Moran with a sharp weapon. One cut injury was

inflicted upon the person of Dhiren Moran. The injured Dhiren

Moran was subjected to medical examination. The Doctor found

one sharp cut injury over the left side of the face, extending

from left canthus of left eye up to the left ears, exposing bone,

vessels and nerves and was profusely bleeding. The size of the

injury was 3''x 1''. The Doctor opined that the injuries sustained
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by Dhiren Moran was a simple injury caused by sharp cutting

object. 

3.  On conclusion of  investigation,  police  filed the charge

sheet against the appellant u/s 325 of the Indian Penal Code. 

4.  During the trial  of  the case,  the prosecution side has

examined 11 witness including the Police Investigating Officer

and the Doctor, who had examined the victim during the period

of  investigation.  The  defence  plea  is  of  total  denial  and  no

evidence has been adduced by the appellant. On the basis of

the evidence on record, the trial court convicted the appellant

u/s 324 of the Indian Penal Code. 

POINT FOR DETERMINATION

5.   The only point for determination in this appeal, is as to

whether the trial court had erroneously convicted the appellant

u/s 324 of the Indian Penal Code in the absence of any formal

charge to that effect? 

DECISION AND REASONS THEREOF

6.      In  this  appeal,  the  Ld.  counsel  for  the  appellant  has

pointed  out  that  without  framing  the  charge  u/s  324  of  the

Indian  Penal  Code,  the  court  should  not  have  convicted  the

appellant. In order to buttress his point, the Ld. counsel for the

appellant has relied upon a decision of the Hon'ble Gauhati High

Court, that was rendered in  Sultan Ali Vs. State of Assam,

reported in 2013 4 GLT 551. In this case, the charge u/s 376 IPC

was framed, but finally he was convicted u/s 354 of IPC. The

Hon'ble High Court has held that the offences u/s 376 and 354

of the Indian Penal Code are not cognate offences and therefore

conviction of the appellant u/s 354 of IPC was wrong. 
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7.  Coming back to the case in hand, I would rely upon a

decision  of  the  Hon'ble  Supreme Court  that  was  rendered in

Rafiq Ali @ Rafi Vs. State of U.P, reported in 2011 SCC 3114.

8.  In  Rafiq Ahmed @ Rafi  (supra)  regarding the kind of

offences   that  may  fall  in  the  same  category,  the  Hon,ble

Supreme Court held as under --- 

“Having stated the above, let us now examine what kind

of offences may fall in the same category except to the extent

of `grave or less grave'. We have already noticed that a person

charged with a heinous or grave offence can be punished for a

less  grave  offence  of  cognate  nature  whose  essentials  are

satisfied  with  the  evidence  on  record.  Examples  of  this  kind

have already been noticed by us like a charge being framed

under Section  302 IPC  and  the  accused  being  punished

under Section 304, Part I or II, as the circumstances and facts of

the case may demand. Furthermore, a person who is charged

with an offence under Section 326 IPC can be finally convicted

for an offence of lesser gravity under Section 325 or 323 IPC, if

the facts of the case so establish. Alike or similar offences can

be termed as `cognate offences'. The word `cognate' is a term

primarily used in civil jurisprudence particularly with reference

to  the  provisions  of  the Hindu  Succession  Act,  1956

where Section 3(c) has used this expression in relation to the

descendants of a class of heirs and normally the term is used

with  reference  to  blood  relations. Section  3(c) of  the  Hindu

Succession Act defines "cognate" as follows:-

"one person is said to be a cognate of another if the two

are related by blood or adoption but not wholly through males."

https://indiankanoon.org/doc/77065001/
https://indiankanoon.org/doc/77065001/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/1540253/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/1560742/
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9. In Rafiq Ahmed @ Rafi (supra), the Apex Court has further

held ---

“ This expression has also been recognized and applied to

the criminal jurisprudence as well not only in the Indian system

but even in other parts of the world. Such offences indicate the

similarity, common essential features between the offences and

they primarily being based on differences of degree have been

understood  to  be  `cognate  offences'.  Black's  Law  Dictionary

(Eighth  Edition)  defines  the expression  `cognate  offences'  as

follows:-

"cognate offences. A lesser offence that is related to the

greater offense because it shares several of the elements of the

greater  offense  and  is  of  the  same  class  or  category.  For

example,  shoplifting is  a  cognate offence of  larceny because

both  crimes require  the  element  of  taking  property  with  the

intent to deprive the rightful owner of that property."

10.   Therefore, where the offences are cognate offences with

commonality in  their  feature,  duly  supported by evidence on

record, the Courts can always exercise its power to punish the

accused for  one or  the other  provided the accused does not

suffer any prejudice as afore-indicated.” 

11.  Section 324 of the Indian Penal Code reads as under:-

"324. Voluntarily causing hurt by dangerous weapons or

means.—Whoever, except in the case provided for by section

334, voluntarily  causes hurt  by means of  any instrument for

shooting, stabbing or  cutting, or any instrument which, used as

a weapon of offence, is likely to cause death, or by means of fire

or any heated substance,  or by means of  any poison or any

corrosive substance, or by means of any explosive substance or
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by means of any substance which it is deleterious to the human

body to inhale, to swallow, or to receive into the blood, or by

means of any animal, shall be punished with imprisonment of

either description for a term which may extend to three years,

or with fine, or with both"

12.  On the other hand, section 325 of the India Penal Code

reads as under:-

"325. Punishment for voluntarily causing grievous hurt.—

Whoever,  except  in  the  case  provided  for  by  section  335,

voluntarily  causes  grievous  hurt,  shall  be  punished  with

imprisonment of either description for a term which may extend

to seven years, and shall also be liable to fine."

13.  Thus, primarily the section 325 of IPC speaks of causing

grievous hurt; whereas section 324 IPC speaks of causing hurt

by dangerous weapons or  means.  Apart  from that,  the other

ingredients of both offences are similar. Section 324 of IPC is a

lesser offence of the same nature than the offence u/s 325 IPC.

Thus, both the offences are cognate offence.

14.  In the case in hand, it is alleged in the ejahar that the

appellant had caused simple cut injury upon Dhiren Moran. In

the ejahar, it is stated that the appellant used a dao to cause

the said injury. The victim Dhiren Moran has stated  in evidence

that the appellant had attacked him from behind and therefore

he could not see the weapon, used by the appellant. 

15.  The informant Boge Moran is not an eye witness to the

occurrence. 

16.  It may be stated that at the time of occurrence, Monjita

Moran was present with Dhiren Moran. She has stated that the
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appellant came from behind and caused a cut injury below the

left  eye  of  Dhiren  Moran.  These  three  witnesses  have  been

extensively cross examined by the Ld defence counsel. There

are no discrepancies and contradictions in their evidences. The

Doctor  has  reported  that  Dhiren  Moran  sustained  a  simple

injury, that was caused by a sharp cutting object. 

17.  On the basis of the medical report, there is no doubt that

the  victim  Dhiren  Moran  did  not  sustain  grievous  injury.

Therefore, the Ld. trial court exercised its power u/s 222 Cr.P.C

and convicted the appellant u/s 324 of the IPC. 

18.  Thus, I find that there are no materials in this appeal to

interfere into the decision of the Ld. trial court. 

19.  The  Ld.  trial  court  has  sentenced  the  appellant  to

undergo Rigorous Imprisonment for one year. This case came

into  being  in  the  year  2015.  The  appellant  has  already

undergone  the  rigors  of  the  criminal  trial  for  four  years.

Therefore I  find that one years imprisonment awarded to the

appellant is on the harsher side. The said four years time is now

a mitigating  factor.  Therefore,  the  sentence  of  imprisonment

deserves  to  be  converted  into  a  fine.  The  appellant  is

accordingly sentenced to pay a fine of Rs. 5,000/- (Rupees Five

Thousand Only) and in default of payment of the fine, he shall

undergo  a  simple  imprisonment  of  two  months.  Thus,  the

appeal is partly allowed to that extend. 

       ORDER

20.   That being the position, the appeal is partly allowed.

The conviction of the appellant u/s 324 IPC is upheld. However,

the sentence of imprisonment is converted into a fine. Thus, the

appellant is sentenced to pay a fine of Rs. 5,000/- (Rupees Five
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Thousand Only) and in default of payment of the fine, he shall

undergo a simple imprisonment of two months. The fine if paid

shall be given to the victim  Dhiren Moran. Send down a copy of

this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

14th day of March, 2019.   

     (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.

                Sessions Judge,

       Tinsukia


