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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 23 (3) of 2018

Sri Nareswar Phukan,

S/o- Lt. Budheswar Phukan

R/o- Nokhrai Gaon,

P.O & P.S- Tinsukia

District- Tinsukia, Assam .......................... Appellant

-Versus -

1. Sri Amal Phukan @ Manoj Phukan

2. Sri Gunu Phukan @ Bunu Phukan

Both are sons of Lt. Anil Phukan

3. Smti Nijora Phukan,

W/o- Sri Lalit Phukan

All are residents of 

Nokhrai Gaon, 

P.S-  Tinsukia

District- Tinsukia, Assam 

4. The State of Assam     .........................  Respondents
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 Appearance: 

M. Bora, 

Advocate       ........................ For the Appellant

Naresh Prasad, 

Advocate        ..................... For the Respondents

Date of Argument:   28/02/2019

Date of Judgment:    14/03/2019

 J   U   D   G   M   E   N   T

1.        This is an appeal u/s 372 of the Cr.PC, filed against the

order of acquittal dated 03/08/2018, passed by the Ld. S.D.J.M.

(Sadar), Tinsukia in G.R. case no. 2351/2017. For appreciation of

the appeal, the prosecution case against the respondent may

be stated first. 

  CASE AGAINST THE RESPONDENTS

2.  On 10/11/2017, the appellant lodged an ejahar before

police,  alleging  that  the  respondents  Amal  Phukan,  Gunu  @

Bunu  Phukan  both  sons  of  Lt.  Anil  Phukan  and  Smti  Nijora

Phukan, wife of Sri Lalit Phukan had trespassed into his land and

removed the bamboo fencing standing thereon. The appellant

protested, but he was threatened with dire consequences, if he

dares to obstruct them. 

3.  The appellant has stated that he had lodged a revenue

appeal in the court of the Ld. Additional Deputy Commissioner,

Tinsukia,  in  respect of  the said land,  but he filed the appeal

before the board of revenue at Guwahati. 
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4.  The appellant claimed that at the time of trespass by the

respondents, the land was filled with ripe paddy and since the

respondents had removed the boundary fencing, the ripe paddy

will  be  destroyed  by  trespassing  cattles.  On  the  basis  of  an

investigation  conducted  by  police,  the  charge  sheet  u/s

448/427/506  of  the  Indian  Penal  Code  was  filed  against  the

respondents. 

5.  During  the  trial  of  the  case,  four  witnesses  were

examined by the prosecution and on the basis of the evidence

on  record,  the  trial  court  passed  the  impugned  judgment,

acquitting the respondents. 

6.  On  being  aggrieved  by  the  aforesaid  judgments,  the

appellant preferred the instant appeal, challenging the legality

and propriety of the impugned judgment.  

      POINT FOR DETERMINATION

7.   The only point for determination in this appeal, is as to

whether the trial court had erred while passing the impugned

judgment? 

  DECISION AND REASONS THEREOF

8.       I have carefully gone through the prosecution evidences.

The appellant himself is the first witness to be examined by the

prosecution. He has stated that on 09/11/2017, the respondents

had removed the boundary fencing of the land. The appellant

further  stated  that  he  had purchased the  land  from Lt.  Lalit

Phukan on the basis of an unregistered sale deed. 

9.  Smti  Tarulata Phukan,  the wife of the appellant is  the

second  witness  to  be  examined  by  the  prosecution.  Here

evidence is similar to that of her husband. 
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10.  The third witness is Pushpanjali Phukan. She has stated

that  she  has  no  knowledge  about  the  occurrence.  She  has

admitted that she was tutored by the appellant to state in the

court that the respondents had broken his fencing. 

11.  The fourth witness is Mitali Phukan. She is a relative of

the appellant. She has stated that she had seen the respondent,

destroying the fencing of the land of the appellant. 

12.  Here in this case, it is an admitted fact that the land,

where the respondents damaged some properties is claimed to

have  been  purchased  by  the  appellant  on  the  basis  of  an

unregistered sale deed. There is no dispute with the proposition

of law that on the strength of an unregistered sale deed, the tile

over  the  land  cannot  be  transfered.  So,  at  this  stage,  the

appellant does not own the land. 

13.  So far as the criminal aspect of the matter is concerned,

here in this case, the appellant, his wife and his relatives have

supported the prosecution case against the respondents.  The

independent witness Pushpanjali Phukan has failed to support

the prosecution case against the respondents. 

14.  Here  at  this  stage,  the  settled  law  pertaining  to

appreciation of evidence of relative witness requires a little bit

of  discussion.  The  Hon,ble  Supreme  Court  in  Raju  @

Balachandran & ors. Vs State Of Tamil Nadu (AIR 2013 SC

983), has deliberated upon the subject the difference between a

related witness and an interested witness. Referring to its own

decisions in  State of Rajasthan v. Kalki,  (1981) 2 SCC 752,

State of Bihar v. Basawan Singh,  AIR 1958 SC 500, Dalip

Singh v. State of Punjab, 1954 SCR 145, Waman v. State of

Maharashtra, (2011) 7 SCC 295, Sarwan Singh v. State of
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Punjab, (1976) 4 SCC 369, Balraje v. State of Maharashtra,

(2010)  6  SCC  673,  Prahlad  Patel  v.  State  of  Madhya

Pradesh, (2011) 4 SCC 262, Israr v. State of Uttar Pradesh,

(2005) 9 SCC 616, S. Sudershan Reddy v. State of Andhra

Pradesh,  (2006)  10  SCC  163,  State  of  Uttar  Pradesh  v.

Naresh, (2011) 4 SCC 324, Jarnail Singh v. State of Punjab,

(2009)  9  SCC  719 and   in  Vishnu v.  State  of  Rajasthan,

(2009) 10 SCC 477, the Hon,ble Apex court has held -----

The sum and substance is that the evidence of a related

or  interested  witness  should  be  meticulously  and  carefully

examined. In a case where the related and interested witness

may have some enmity with the assailant, the bar would need

to be raised and the evidence of the witness would have to be

examined  by  applying  a  standard  of  discerning  scrutiny.

However, this is only a rule of prudence and not one of law, as

held in Dalip Singh and pithily reiterated in Sarwan Singh in the

following words:

“The evidence of an interested witness does not suffer from any

infirmity as such, but the courts require as a rule of prudence,

not as a rule of law, that the evidence of such witnesses should

be scrutinised with a little care. Once that approach is made

and  the  court  is  satisfied  that  the  evidence  of  interested

witnesses have a ring of truth such evidence could be relied

upon even without corroboration.”

15.  Coming back to the case in hand, the appellant and the

respondents had been embroiled in litigations for a long time.

Therefore, the uncorroborated testimony of the appellant does

not  deserve  to  be  accepted  in  its  face  value.  I  am  of  the

considered  opinion  that  the  Ld.  trial  court  has  rightly

appreciated  the  evidence  on  record  and arrived  at  a  correct
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finding. Therefore, the impugned judgment does not deserve to

be interfered with. 

       ORDER

16.   That being the position, the appeal is found to be devoid

of any merit and is accordingly dismissed. Send down a copy of

this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

14th day of March, 2019.   

 (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia
 


