
                                                                                         1 
 

  

HEADING OF JUDGMENT 

 IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC-1): MARGHERITA 

 

 Present: Smti S.G. Bora 
   Addl. Sessions Judge, 

   Margherita 
 
 

Criminal Appeal No.02(3)2018 

 Sri Arup Chakraborty, aged about 25 years, 

 S/o Late Arun Chakraborty 

 R/o Ledo, Ananda Para, 

 P.O. Ledo, P.S. Margherita, 

 Dist. Tinsukia, Assam      ................................................... Appellant 

    -Vs- 

 Smti. Bulti Dedbnath Chakraborty, 

 W/o Sri Arup Chakraborty, 

 D/o Sri Santush Debnath 

 Presently residing at Ledo Bazar Basti, 

 P.O. Ledo, P.S. Margherita, 

 Dist. Tinsukia, Assam .......................................................... Respondent 

 

 Appearance: 

 Sri U. Nandi, LL.B. Advocate for Appellant 

 Sri R. Dutta, LL.B., Advocate for Respondent 

 

Date of Argument: 13-03-2019 

Date of Judgment: 18-03-2019 
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JUDGMENT 

 

 

This is an appeal U/S 29 of DV Act against order dated 16.7.19 passed by 

the Ld. JMFC, Margherita in DV case no. 08/2018 u/s 12 of DV Act. This appeal is 

filed by the Appellant Sri Arup Chakraborty, respondents being Bulti Debnath 

Chakraborty. 

CASE OF PROSECUTION 

  The case of the appellant is that there was a love marriage between the 

appellant and the Respondent on 11.8.14 before the marriage officer Tinsukia 

and out of their said marriage a male child was born. For the Last few months 

the Respondent started indifferently and with cruelty towards the appellant. the 

respondent started maintaining close relationship with one Rajib Das who is the 

colleague of the petitioner. On 26.6.18 at about 5:30 PM the respondent eloped 

with the said Rajib Das leaving her three year old baby at home without the 

knowledge of the appellant along with cash Rs 6000/-, gold ornaments and 

clothes. On 2.7.18 the appellant lodged an ejahar at Ledo Police outpost, to this 

effect against the said Rajib Das and a case was registered. On 12.7.18 the 

respondent appeared before the Ledo Police Out Post and lodged an ejahar U/S 

498 (A) IPC against the appellant. Again on 16.7.18 the respondent lodged a 

complaint U/S 12 of DV Act in the Court of SDJM, Margherita which was 

registered as DV Act case no. 08 of 2018 and the same was transferred to JMFC, 

Margherita for disposal. On 16.7.18, the Ld. JMFC, Margherita passed an order 

directing the O/C, Margherita Police Station to search the house of the appellant, 

recover the minor child and produce him before the court. Being highly 

aggrieved and dissatisfied the appellant preferred this appeal. 

CASE OF RESPONDENT 

  The Respondent stated during hearing that she married 

the appellant on 11.8.14 by the process of court marriage. Due to domestic 

factors they started living in the parental home of the respondent. During this 

period a male child was born out of their wed lock. After help of her father the 

appellant established his business and subsequently shifted to a rented house. 

Gradually, the appellant started assaulting her physically without any reason and 

started demanding dowry from her parental home. He never provided sufficient 

food, clothes and safety to her and her minor child. there was an apprehension 

of life and limb. So, on 26.6.18 she came to her parental home gave her child to 
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her mother and fled away to her Aunty‟s house at Nagaon for a period of 4-5 

days for saving her life. during that period the appellant forcefully took away her 

minor child from her parent‟s house. She immediately came back and asked for 

the custody of her child but the appellant denied the same. Again on 8.2.19, the 

respondent filed another petition praying for interim custody of her child as she 

is still breast feeding her child. The petitioner is suffering from Mastitis due to 

not breast feeding her child. 

     DECISION OF THE LOWER COURT 

 By the impugned order, the learned Court below considered the 

prayer of interim custody of the child to the respondent and directed the O/C, 

Margherita P.S to search the house of Arup Chakraborty and recover the minor 

child Abhi Chakraborty and to produce him before the court.   

             Grounds for appeal:- 

 Being aggrieved by the said impugned order, the Opposite 

Party/Appellant has preferred this appeal on the following grounds:- 

 1. The learned Trial Court below failed to appreciate the facts and 

circumstances and passed the impugned order on the very day of filing, hastily 

and has erred in law by passing the order exparte on 16.7.18. 

 2. The Ld. JMFC, Margherita took up the sensitive issue of giving 

custody of the minor child, exparte and without giving a chance to the appellant 

to participate in the hearing, has failed to appreciate the rules of natural justice.  

 3. The Ld. JMFC, Margherita though appreciated the principle that 

if there is a conflict between the mother and father of a child regarding custody 

the paramount consideration is welfare of the child and not the legal rights of 

either of the parties, but did not considered the same in its true intent.  

 4. In any view of the matter the impugned order dtd. 16.7.18 is 

neither maintainable in law nor on facts and liable to be set aside. 
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POINT FOR DETERMINATION 

Whether the learned lower Court below committed any illegality and error 

in the order passed on16.7.18 in Misc (DV) Case No. 08 of 2018? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF 

 Heard the learned counsel for the parties and perused the record 

carefully, I find that the appellant stated during hearing and also submitted 

documents to show that he admitted the minor child Master Abhi Chakraborty at 

school in class LKG and also opened a LIC policy in his name for securing the 

minor‟s future. He stated that the child is in safe hands and he is taking proper 

care of the child. Both the parties relied upon the case of Mausumi Moitra 

Ganguli versus Jayanta Ganguli cited in (2008)7 SCC 673, where Hon‟ble 

Supreme Court held that “The principles of law in relation to the custody of a 

minor child are well settled. It is trite that while determining the question as to 

which parent the care and control of a child should be committed, the first and 

the paramount consideration is the welfare and interest of the child and not the 

rights of the parents under a statute.”………............................. “The question of 

welfare of the minor child has again to be considered in the background of the 

relevant facts and circumstances. Each case has to be decided on its own facts 

and other decided cases can hardly serve as binding precedents insofar as the 

factual aspects of the case are concerned. It is ............................ Better 

financial resources of either of the parents or their love for the child may be one 

of the relevant considerations but cannot be the sole determining factor for the 

custody of the child. It is here that a heavy duty is cast on the court to exercise 

its judicial discretion judiciously in the background of all the relevant facts and 

circumstances, bearing in mind the welfare of the child as the paramount 

consideration.”  Ld. Lower Court below also mentioned this citation in his order 

rightly and decided the interim custody matter of the minor child Abhi 

Chakraborty that the stability and security of the child is an essential ingredient 

for a full development of child‟s talent and personality and decided that the 

staying of the child with the appellant is against the interest of the child. It is an 

admitted fact that the child is of three years and at this stage of life, the love 
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agnd care of the mother is more essential. The respondent also submitted 

medical documents to show that she is suffering from „Mastitis‟ as she is not 

breast feeding her child. She claimed that she is still breast feeding the child 

Master Abhi Chakraborty. The order was passed by the lower court exparte and 

in interim. The facts stated by the parties before this court can be decided only 

after final hearing of the DV case as the allegations by both the parties are 

matters of facts. These facts cannot be decided at this preliminary stage and the 

same can be decided only after full fledged enquiry in the DV case. As the 

custody granted is an interim custody hence, Prima facie I do not find any 

reason to interfere with the order of the Ld. Lower Court at this stage.  

 In view of the above discussion, I find that the learned Trial Court 

at this stage, rightly passed the order of custody of the minor three old breast 

feeding child Sri Abhi Chakraborty in favour of his mother i.e, the respondent of 

this appeal. 

 In the result, this appeal is dismissed and the impugned order 

dated 16.7.18 passed in Misc(DV) case No.08 0f 2018 is hereby upheld. 

Accordingly, this case is disposed of on contest. 

 Send back the LCR immediately with copy of this judgment. 

 Given under my hand and seal of this Court on the 18th day of 

March, 2019. 

 

Dictated and corrected by me. 

 

                         ( S. Gogoi Bora )                                       ( S. Gogoi Bora )  
  Addl.Sessions Judge,                                                      Addl. Sessions Judge, 

       Margherita.                                         Margherita.           
           


