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                          G.R. Case No. 23 of 2014 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 23 of 2014   

 

STATE OF ASSAM 

-VS- 

1. SRI DULUMONI NATH, S/O: SRI BHUG RAM NATH 

    ADDRESS: SEUJ NAGAR, P.S.: SADIYA, DIST: TINSUKIA, ASSAM  

2. JAN BHARALI, S/O: SRI UPEN BHARALI 

    ADDRESS: KUNDIL GOHAIN GAON, P.S.: SADIYA, DIST: TINSUKIA, ASSAM 

Under Section 341/323/34 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 
FOR THE ACCUSED: Mr. Putukan Chirin, learned defence counsel  

 
OFFENCE EXPLAINED ON: 20.02.2019 

 
EVIDENCE RECORDED ON: 10/10/17, 06/11/17, 09/03/18, 14/05/18, 18/06/18 

& 07/07/18 
 

ARGUMENT HEARD ON:  06.03.2019 

 
JUDGMENT DELIVERED ON:  14.03.2019 

JUDGMENT 

 

1. The case of the prosecution is that on 26/03/14 at about 6:30 P.M., the 

son of one Sri Gohin Gogoi named Sri Ranju Gogoi was assaulted by the accused 

person namely Dulumoni Nath along with the other accused persons with sticks 

& stones. He was lying in Marwari Patti in an unconscious condition. Later, he 
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was taken to the hospital as well as to Dibrugarh for medical treatment. On the 

basis of this incident, an FIR was lodged by Sri Gohin Gogoi which was registered 

as Sadiya P.S case No. 12/14 under Section 325/34 of IPC and A.S.I. Brojen 

Sonuwal was entrusted to investigate the case and finally the charge-sheet was 

submitted by him under Section 341/323/34 of IPC. 

 

2. The accused persons appeared before the court and they were allowed to 

go on bail as the offences were bailable in nature. Copies of relevant documents 

were furnished to the accused persons. After hearing both sides, particulars of 

offences under Section 341/323/34 of IPC was read over and explained to the 

accused persons to which they pleaded not guilty and claimed to be tried by my 

learned predecessor. During the course of trial, two of the accused persons were 

declared as absconder namely Jon Bharali & Dulumoni Nath as they did not 

appear and could not be found even after repeated attempt. The case proceeded 

against the accused Santosh Gogoi and after trial, he was acquitted of the 

charges by judgment and order dated 30.07.2018 delivered by my learned 

predecessor.  

 

3. Later, both the accused, Jan Bharali & Dulumoni Nath were arrested on 

the basis of standing warrant of arrest issued against them. The learned APP has 

submitted that evidence of 7 numbers of witnesses is already adduced in this 

case. She submitted that prosecution evidence already adduced is sufficient for 

this case and hence, she declined to adduce any further evidence. The defence 

side too declined to further cross examine the prosecution witnesses. Therefore, 

prosecution evidence is closed. Both the accused persons are examined under 

Section 313 of Cr.P.C. and their plea is of total denial. The accused persons 

declined to adduce any evidence on their behalf. I have heard the argument of 

both the sides. 

 

4.  POINT FOR DETERMINATION: 

POINT FOR DETERMINATION NO.1: 

Whether the accused persons in furtherance of common intention had wrongfully 

restraint the son of the informant on 26/03/14 at about 6:30 P.M. and thereby 
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committed an offence punishable U/sec 341/34 of IPC? 

 

POINT FOR DETERMINATION NO.2: 

Whether the accused persons in furtherance of common intention had voluntarily 

caused hurt to the complainant/ informant’s son at the same time & place & 

thereby committed an offence punishable under Section 323/34 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

Point for determination No.(1)  

 

5.  The definition of the offence of wrongful restraint under section 341 of 

IPC is laid down in section 339 of IPC which is as follows 

Section 339- Whoever voluntarily obstructs any person so as to prevent that 

person from proceeding in any direction in which that person has a right to 

proceed, is said wrongfully to restrain that person.   

 

6.  Thus, the ingredients of the offence under section 341 of IPC are the 

following - 

(i) That the accused voluntarily obstructs a person 

(ii) That such obstruction prevented the victim from proceeding in any direction 

(iii) That the victim has right to proceed in that direction.  

 

7.  In the instant case, from the perusal of the evidence on record, it appears 

that the victim who is the son of the informant (PW2) is the only eye witness of 

this case. The PW2 deposed in his evidence that on 26.03.2014 at about 6:30 

P.M., he was called by the accused Jaan  behind his shop and when he went 

there, the accused Jaan, Dulumoni, Santosh and the brother of Santosh had hit 

him. He again deposed that when he turned back, all the accused persons had 

hit him with stones as a result of which he fell down. Thereafter, when people 

gathered there, all the accused persons ran away. From the perusal of this 

evidence, it transpires that there is nothing to show that the victim had  wished 

to proceed in any direction and the accused persons had in any way obstructed 

him to proceed in any direction.  
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8. Again, the informant of this case who is the father of the victim deposed 

in his evidence as PW1 that his son was injured by the accused persons in his 

absence. He stated in his cross that he did not see any incident and had lodged 

the FIR on being told by witnesses, Indra Bahadur Gurung and Diganta Saikia. 

However, said Indra Bahadur Gurung deposed in his evidence as PW2 that he did 

not see any incident and cannot tell who had hit the victim. Similarly, the witness 

Diganta Saikia also deposed in his evidence as PW6 that he had only heard about 

some altercation between the victim and the accused Dulumoni. Thus, none of 

these witnesses have actually seen the incident or could implicate the accused 

persons in any way for the alleged offence. There is also no evidence from the 

prosecution side to show that there was any common intention on the part of the 

accused persons to commit the alleged offence. The evidence of the prosecution 

witnesses is hence no way satisfactory to bring home the charge under section 

341/34 of IPC against the accused persons beyond doubt. 

 

Point for Determination No.(2): 

 

9. The victim of this case, i.e., PW2 is the star witness and also the only eye 

witness in this case. He deposed in his evidence that on 26/03/2014 at about 

6:30 p.m, he was called by the accused Jan behind his shop to have some talk. 

Thereafter, when he went there, the accused Jan, Dulumoni, Santosh and the 

brother of Santosh encircled him and hit him with stone because of which he fell 

down on the ground. A lot of people gathered there and then the accused 

persons fled away. Thereafter, some persons including his sister, Patoli, Nitali, 

Tina and his mother had taken him to Chapakhowa hospital from where he was 

referred to Dibrugarh for better treatment. The evidence of the PW2 as regards 

his injuries is corroborated by the medical and health officer, Chapakhowa FRU. 

He deposed in his evidence as PW5 that on 26/03/2014, he examined the victim, 

Sri Ranju Gogoi and found the following injuries on his body,  

i. Bruises over left cheek,  

ii. Swelling and tenderness  over left ear and temporal region, i 

ii. Pain in the left lateral side of back, iv. Vomiting two episodes.  
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10. The P.W.5 also stated that the victim was referred to AMCH, Dibrugarh 

for better treatment. The medical report submitted by PW5 is proved by him as 

Ext.2. The evidence of PW5 remained stand during his cross examination. Thus, 

from this evidence, it is clear beyond doubt that as on 26/03/2014, the victim, Sri 

Ranju Gogoi had some injuries on his body. However, neither the medical report 

(Ext.2) nor the medical examiner (P.W.5) has stated about the age of injury. 

Therefore, it cannot be ascertained from this evidence that the injuries were 

sustained by the victim on 26.03.2014, i.e., the day of the alleged incident. It is 

now to be seen whether the prosecution has been able to prove the role of the 

accused persons for the said injuries of the victim. 

 

11.  As already discussed, the PW1 is the informant of this case who deposed 

in his evidence that on 26.03.2014 at about 6:00 p.m, the accused persons had 

inflicted injuries upon his son in his absence near his shop. He stated that his son 

was hit by the accused persons by stone and stick and this incident was seen by 

nearby shopkeepers, namely, Indra Bahadur Gurung, Diganta Saikia and Raktim 

Buragohain. He stated in his cross that he did not see any incident and had 

lodged the FIR on being told by Indra Bahadur Gurung and Diganta Saikia.  

 

12.  Indra Bahadur Gurung adduced evidence as PW3 who deposed that on a 

day about 3 years ago at about 6:30 p.m., he heard some commotion behind his 

shop and when he went there, he saw that the victim Ranja Gogoi was lying on 

the floor and Dulumoni was moving away. He also stated that there were two 

other persons with Dulumoni whom he could not recognise due to darkness. In 

his cross, he stated that he could not say how the incident had happened and 

how the victim sustained injuries.  

 

13. On the other hand, the witness, Diganta Saikia as PW6 deposed in his 

evidence that on one evening about 2/3 years ago while he was in his shop, he 

heard that there was some commotion. He further stated that he did not see any 

incident and could know after 2/3 hours that there was some altercation between 

Dulumoni and Ranja. Thus, none of these witnesses, i.e., PW3 and PW6 has seen 

the alleged incident and they have negated the evidence of the PW1 in this 
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regard.  

 

14. Again, the victim, PW2 in his cross examination stated that all the 

accused persons were not involved in the alleged incident and hence he did not 

state the name of all the accused persons to his father. Thus, it is clear that 

while the PW2 in his evidence in chief has specifically implicated all the accused 

persons for the alleged incident, in his cross, on the other hand, the PW2 has 

categorically admitted that all the accused persons named by him were not 

involved in the incident. Thus, there is clear contradiction in the evidence of PW2 

regarding the involvement of all the accused persons in the alleged incident and 

because of the same, it lacks credibility. If all the accused persons were not 

involved in the incident, the victim has failed to specifically state beyond doubt 

who are the persons responsible for the injuries sustained by him. The evidence 

of PW2 hence, is far from being satisfactory to prove the involvement of the 

accused persons for the alleged offence beyond reasonable doubt. 

 

15. From the above discussion, it transpires that the evidence of the victim 

lacks credibility and fails to inspire the confidence of the Court. On the other 

hand, none of the other prosecution witnesses have seen the accused persons 

causing hurt to the victim and their evidence fails to support the prosecution 

case. Again, evidence is also lacking to show that the injuries on the body of the 

victim were sustained on 26.03.2014. Prosecution therefore, could not link the 

said injuries to the alleged incident. Moreover, there is absolutely no evidence 

from the prosecution side to show that there was any common intention on the 

part of the accused persons to commit the alleged offence. Situated thus, the 

prosecution has failed to satisfactorily establish the alleged offence under Section 

323/34 of IPC against both the accused persons.  

 

16. Considering all aspect including the circumstances of the case, I am of 

the opinion that the prosecution side had failed to satisfactorily prove its case to 

the satisfaction of the Court.  Accordingly, accused Sri Dulumoni Nath and Jan 

Bharali are found not guilty and acquitted of the charge under Sections 

341/323/34 of IPC and they are set at liberty forthwith.  
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17. The bail bond executed by the accused and surety are extended for next 

six months as per the Provisions of section 437(A) Cr.P.C.  

 

18. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 14th day of March, 2019.                                          

              

 

            

(Debasish Kashyap) 

      Sub-Divisional Judicial Magistrate (M), Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)…..Signature of P.W.1 

Ext.1(2)…. Signature of P.W.7 

Ext.2…….Injury report 

Ext.2(1)…… Signature of P.W.5 

Ext.3…….FIR 

Ext.3(1)…..Signature of the P.W.7 

Ext.4…….Sketch map 

Ext.4(1)…..Signature of ASI Brojen Sonowal 

Ext.5......Charge Sheet 

Ext.5(1)…..Signature of ASI Brojen Sonowal 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

PROSECUTION WITNESS 

P.W.1: Sri Gahin Ch. Gogoi  

P.W.2: Sri Ranju Gogoi 

P.W.3: Sri Indra Bahadur Gurung 

P.W.4: Sri Abilash Rajbongshi 

P.W.5: Dr. Jamuna Kachari, M/O 

P.W.6: Sri Diganta Saikia  

P.W.7: Sri Hemen Sarma 

DEFENCE WITNESS 

NONE 

 

       (Debasish Kashyap) 

        Sub-Divisional Judicial Magistrate (M), Sadiya 
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