
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. 05 of 2018
                                   U/S 380 of the IPC

                                     State of Assam
                                                            ……………Prosecutor
                                         - Versus-

1. Sri Simpoo Rajak @ Bishal
2. Sri Tilak Kalandi

                                                            …………….Accused

Present: Dr. Chetana Khanikar, AJS

For the prosecution: Smt. J. Phukan, Addl. P. P.

For the defence: Sri A. Bhattacharjee, advocate

Evidence  recorded  on:  17.03.2018,  29.06.2018,

04.10.2018, 22.02.2019

                           Argument heard on: 12.03.2019

                           Judgment delivered on: 20.03.2019

JUDGMENT

1. The prosecution case in brief as stated in the FIR is that on 31.12.2017

at  about  5:30  PM  the  accused  came  to  the  shop  of  the  informant

named  Talap  Canteen  and  Store  to  purchase  tea  leaves.  Then  the

accused  had  taken  away  one  HTC  mobile  phone  bearing

No.8011017397 which worth of Rs.9,500/- with Airtel SIM card of the

informant. It is stated that the said incident was captured in the CCTV

camera of the shop. 

2. On the basis of aforesaid FIR, police registered a case as Doom

Dooma  PS  Case  No.02/2018.  Police  investigated  the  case  and  on

completion  of  investigation  submitted  charge-sheet  against  the

accused Sri Simpoo Rajak @ Bishal and Sri Talak Kalandi U/S 380 of IPC.



3. On appearance of the accused Sri Simpoo Rajak @ Bishal and Sri

Talak Kalandi in Court, copies of relevant documents were furnished to

them  as  required  U/S  207  of  Cr.  P.  C.  Considering  the  relevant

documents and hearing both the parties  and having found a prima

facie  case  against  the  accused  charge  U/S  380  of  IPC  was  framed

against them. The accused pleaded not guilty and claimed to be tried

when the charge was read over and explained to them.

4. During trial the prosecution has examined seven witnesses and

also adduced four documentary evidences.

5. At the close of the prosecution evidence, the statement of the

accused U/S. 313 of the Cr.P.C. have been recorded with reference to

the  incriminating  circumstance  appeared  against  them  in  the

prosecution  evidences.  Defence  side  has  adduced  no  evidence  and

plea of the defence is of total denial. 

6. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

I.  Whether  on  31.12.2017  the  accused  had  committed  theft  by

dishonestly  taking  away  the  HTC  mobile  phone  with  the  SIM  card

bearing  No.8011017397  of  the  informant  from  his  marketing  store

named Talap Canteen and Stores, without his consent?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (I): 

7.      For convenience of discussion and to avoid unnecessary repetition

Point No. (I) is taken together for discussion.

8. In this case PW 1 is the informant. He deposed that at that time

both the accused came to his shop named Talap Canteen and Stores

situated at Talap. At that time there were 7/8 customers present in the



shop. PW 1 stated that he kept his HTC mobile phone with Airtel SIM

No.8011017397 of Rs.9,500/- above the cash counter.  When he did not

find his mobile phone he had seen the CCTV footage and seen that the

accused  had  stolen  his  mobile  phone.  He  further  stated  that  police

came  and  check  the  CCTV  footage  and  arrested  the  accused  and

recovered the mobile  phone from the possession of  the accused Sri

Simpoo Rajak.  During cross examination he stated that  he had not

submitted the money receipt of his mobile phone to police. Police did

not seize the CCTV camera and monitor.

9. PW 2 stated that accused had taken his shirt and he came to

know that the informant lost his mobile phone. One Robin had shown

him a  video  and  in  that  video  he  saw that   the  accused  Tiak  was

wearing his  shirt  and Shimpo had picked up a mobile  phone in  the

canteen of the informant and kept the same in his bag. During cross

examination he stated that  he could not say the company, colour or

model of the mobile phone that he saw in the video.

10. PW 3 stated that  one day she saw a mobile phone in the bag of

Simpo and then he took Simpo and Tilak at the PS. When asking they

stated that Simpo took the mobile from the canteen and kept the same

in the bag of Tilak. During cross examinations she stated that she could

not say the company or model of the mobile phone.

11. PW 4 stated that one day he went to the PS as his ration card

was lost. Police told him to put his signature in a paper and accordingly

he did it.

12. PW 5 and PW 6 have stated that police told them to accompany

the police to the house of the accused and accordingly they did the

same. Police told them to put their signature on seizure list.  During

cross examination PW 5 stated that  he does not  have any personal

knowledge about the incident. PW 6 stated that he did not know the

contents of Ext-2.



13. P.W. 7 is the I/O. During his examination in-chief he deposed that

he had visited the place of occurrence, drew the sketch map, recorded

the statements of witnesses and submitted the charge sheet. During

cross examination he stated that he did not seize the CCTV footage or

its  hard disc  from the PO.  In  the FIR  the specification of  the stolen

mobile phone was not provided by the informant.

14. These are the evidences adduced by the prosecution side. From

the evidences it is found that PW 1 and PW 2 came to know about the

theft  after  seeing  it  in  the  CCTV  footage,  which  was  the  important

evidence  of  this  case.  PW 7  stated that  he did  not  seize  the CCTV

footage or its hard disc from the PO. PW 3 stated that she found the

mobile phone of the informant in the bag of the accused Tilak. PW 4,

PW 5 and PW 6 are the seizure witness. They stated nothing about the

accused. Apart from that, they have expressed their ignorance about

the seizure of the mobile phone. Thus, seizure list is also not proved.

From the evidence of the witnesses it is seen that the entire basis of the

prosecution  case  is  the  CCTV footage.  But  the  said  evidence  is  not

proved by the prosecution side in accordance to the S.65 of the India

Evidence Act. The said CCTV footage was not produced which can lead

to the presumption that production of  the same is prejudicial  to the

prosecution side.  Hence,  under such circumstance,  I  am the opinion

that no material evidence is found to hold the accused guilty. As such,

due to absence of sufficient evidence I hold that, the prosecution has

failed to  prove beyond all  reasonable  doubt  that  on 31.12.2017 the

accused  had  committed  theft  by  dishonestly  taking  away  the  HTC

mobile  phone  with  the  SIM  card  bearing  No.8011017397  of  the

informant from his marketing store named Talap Canteen and Stores,

without the consent of the informant.

            Hence point no. (i) is decided negative.

15.      From the  above  discussions  I  come to  the  conclusion  that

prosecution has failed to establish the allegations against the accused.

Hence the accused Sri Simpoo Rajak @ Bishal and Sri Talak Kalandi are



acquitted from the case. The seized mobile phone be returned to the

real  owner in  due course of  law.  Accused persons  be set  at  liberty

forthwith.

Given under my hand and the seal of this Court on this 20th day

of March, 2019.

(C. Khanikar)

Additional Chief Judicial Magistrate, 

    Tinsukia



A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Kailash Verma, the informant

P.W. 2: Sri Manu Kalandi

P.W. 3: Smti. Chanmoni Kalandi

P.W. 4: Sri B. Shankar Rai

P.W. 5: Sri Binod Tanti

P.W. 6: Sri Naresh Keot

P.W. 7: Sri Sumeshwar Borah, I/O

Witness for the defence:

Nil

   Exhibit:

1. FIR           …….. Ext. 1

2. Seizure Lists …….. Ext. 2

3. Sketch Map …….. Ext. 3

4. Charge-sheet …….. Ext. 4
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Additional Chief Judicial Magistrate, 

              Tinsukia


