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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR)  

      TINSUKIA 

 

Present: S. Sultana, AJS 

       SDJM(S), Tinsukia 

 

GR CASE NO. 1391/2017 

U/S 379 IPC 

R/W Sec 3 (2) of Prevention of Damage to Public Property Act, 1984 

 

State of Assam 

Vs 

Sri Ambeswar Dohutia 

                                                        …….... ACCUSED 

 

 

Advocate for prosecution: Learned Banti Hazarika 

Advocate for defence: Learned R.R. Borkotoky 

Charge framed on: 18.12.17 

Date of Evidence: 21.02.18, 09.07.18,26-09-18, 16.11.18, 28-12-

18,15.02.19,1-3-19 

Date of Argument: 14-03-19 

Date of Judgment: 14-03-19 

JUDGMENT 

 

1. The prosecution case succinctly is that informant on 06.07.2017 lodged 

an ejahar stating that on 06.07.17 at around 9:30 AM., based on source 

information, Nagajan Security Camp officials along with Langkasi Police 

conducted an ambush jointly against accused Sri Ambeswar Dohotia @ 

Babling, and they recovered 400 Litres. Of condensate oil from the 
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compound of  accused Ambeswar Dohotia. The recovered 400 Litres of 

condensate oil were contained in one (1) 200 Litres gallon,  two nos. of  

50 Litres gallons and five nos. of 20 Litres gallons, alongwith recovered 

22 nos. of empty gallons. Informant has further stated in the ejahar 

during operation, they could not find the person named Ambeswar 

Dohotia, he fled away prior to their arrival. It has also been stated in the 

ejahar that accused Ambeswar Dohotia used to illegally keep condensate 

oil and carry on its business. The condensate oil recovered from 

compound of accused Ambeswar Dohotia was highly inflammable and 

could have caused serious damage, had it caught fire and bursted. It has 

been further stated in the ejahar that value of oil recovered was around 

Rs.10,000/-.The 400 litres of condensate oil and 22 nos. empty gallons 

were handed over to Langkashi P.S. 

Thus, the above facts circumstances led to the filing of  the 

instant complaint and set the prosecution case in motion. 

2. Based on the ejahar, Bordubi P.S. Case No.61/17 u/s 379 IPC r/w section 

3(2) of Prevention of Damage to Public Property Act, 1984 (hereinafter 

referred to as PDPP Act) was registered. After completion of investigation, 

Investigating Officer submitted charge-sheet against accused person 

namely ambeswar Dohotia u/s 379 IPC R/W sec 3(2) PDPP Act for his 

prosecution under the aforesaid sections of law. 

 

3. Relevant copies of documents were furnished to above mentioned 

accused person as per provision of law. 

 

4. Charge u/s 379 IPC R/W Sec 3(2) of the PDPP Act were framed, read 

over and explained to accused to which accused person pleaded not 

guilty and claimed to be tried. 

 

5. In this instant case, 5 (five) prosecution witnesses (hereinafter referred to 

as PWs) were summoned, examined-in-chief and cross examined by 

defence. 

 

6. Statement of defence u/s 313 CrPC has been recorded. Defence did not 

tender any evidence in its support and denied the allegations brought 
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against it. I have heard arguments advanced by both sides, with each 

side trying to establish its stand. I have also perused the entire case 

record. 

 

PONTS FOR DETERMINATION: 

 

7. The points of determinations are as follows:- 

(i) Whether accused person on 06-07-17 in the morning 

dishonestly took 400 litres of condensate oil, out of the 

possession of Oil Authorities without their consent and  

thereby committed an offence u/s 379 IPC R/W Sec 3(2) of 

the PDPP Act?  

(ii) Whether accused person on 06-07-17 in the morning had 

taken  400 litres of condensate oil and committed mischief 

with the property of oil authorities and  thereby committed an 

offence Sec 3(2) of the PDPP Act?  

 

REASONS, DISCUSSIONS & DECISIONS THEREOF: 

8. PW-1/Informant Jintu Dutta has deposed that he does not know the 

accused present in dock today. Incident occurred on 06.07.17 at around 

9:30 AM. PW1 has deposed that on that day, based on source of 

information Nagajan Security Camp along with Langkasi Police conducted 

an ambush jointly and resident of Langkashi Gaon no. 12, Sri Ambeswar 

Dohotia @ Babling, son of Tanke Dohotia, in his house the ambush was 

conducted as a result of which they recovered 400 litres. Of Condensate 

oil from the compound of Ambeswar Dohotia. 400 litres condensate oil 

were contained in one (1) 200 litres gallon,  two nos 50 litres gallons and 

five nos 20 litres gallons. PW-1 further deposed that they also recovered 

22 nos of empty gallons. During operation, they could not find  Ambeswar 

Dohotia, he fled away prior to their arrival. PW1 also deposed that 

Ambeswar Dohotia used to illegally keep condensate oil and carry on its 

business. The condensate oil recovered from compound of Ambeswar 

Dohotia was highly inflammable and could have caused serious damage, 

had it caught fire and bursted. Value of oil recovered was around 
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Rs.10,000/-.The 400 litres of condensate oil and 22 nos. empty gallons 

were handed over to Langkashi P.S. PW-1 also deposed that he was 

involved in this operation as Security Sub Inspector and had his team as 

well from Nagajan Security Camp. Later PW-1 lodged the ejahar. 

 

 In his cross examination, PW-1 has deposed that he will 

complete two years in month of July in service in Oil India. PW-1 did  not 

furnish any proof to show that he works in Oil India and he is posted at 

Nagajan Security Camp. PW1 also deposed that On 06.07.17 at 9:30 am 

he was on duty. Police also recorded his statements in connection with 

this case. PW-1 did not disclose the source from which he received the 

information in his ejahar or Sec.161 Cr.P.C. statement. In Ext.2 which is 

the form of ejahar, PW1 has deposed that the time shown is 3:30p.m. 

PW1 further deposed that when they receive an information, regarding 

theft of Oil India property they inform police and jointly carry an 

operation. PW1 deposed that the operation was conducted at 9:30 a.m. 

jointly with police. PW1 did not provide any explanation in his ejahar or 

S.161 Cr.P.C. statement as to why he immediately did not lodge any case 

in Langkasi P.S. although immediately he informed the police and he went 

to Langkasi P.S. PW1 also deposed that there are 7-8 persons in 

patrolling party of Nagajan Security Camp which went to Langkasi 

Outpost and from there they jointly sent for the operation. Witnesses 

Moni Gogoi, Sanjib Gogoi and Poroma Chetia examined by police are 

members of their Nagajan patrolling party and they are subordinate to 

PW1. PW1 also deposed that on northern side of compound of accused 

Ambeswar Dahotia, there exists a pucca road connecting Makum Bazaloni 

Road to Langkasi village, on eastern side exists Langkasi Panchayat Road, 

on southern side exists 18 feet wide Bazaloni Tea Estate road and on 

other side of the road exists Bazaloni Tea Estate. PW1 further deposed 

that the house of accused Ambeswar Dohotia is situated in Langkasi 

village. PW1 does not remember if any fencing existed on the western, 

southern and northern side of the campus, compound of the accused. 

There are many houses in Langkasi village where people do not put 

fencing in their campus to demarcate their compound or land. PW1 

noticed 4 kachcha houses and one half constructed pucca house in 
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campus of Ambeswar Dohotia. There is also a small tea garden in the 

backyard of the house of accused, towards southern part. PW1 deposed 

that he has no idea how big the garden was. The tea garden is around of 

50 metres wide and touches southern boundary, there is a small drain 

separating the campus of accused from Bazaloni Tea Estate  18 ft. wide 

road. People do walk on the road leading to Bazaloni T.E. which is on 

southern part of the boundary of accused. PW1 did not mention in ejahar 

or in his statement u/s 161 Cr.P.C. what exactly was the information 

received on basis of which he raided the house of accused Ambeswar 

Dohotia. There were family members found in the compound of accused 

when they conducted the raid. There were other residents as well around 

the house of accused. Though PW1 inquired about the gallons to people 

found in the campus but he has not stated the same before police while 

stating u/s 161 Cr.P.C. or while filing the ejahar. Nobody could exactly tell 

how the gallons arrived in the campus. PW1 also deposed that PW1 did 

not state specifically in ejahar or in his statement that the oil recovered 

were stolen by accused Ambeswar Dohotia and stored in his compound. 

PW1 further deposed that PW1 did not find any proof during his raid as to 

how recovered items arrived at the campus. PW1 deposed that he  

mentioned in ejahar and sec 161 Cr.P.C. statement about oil recovered in 

gallons but did not give any specific description of the same. PW1 did not 

mention in ejhar or sec 161 Cr.P.C. statement as to who informed him 

that accused fled away when they went to conduct raid. PW1 suspected 

that accused must have fled away when they arrived for raid since he did 

not find him in the campus or house. PW1 also did not enquire where did 

accused go when PW1 did not find him during raid. PW1  further deposed 

that they conduct patrolling, they take preventive measures, secure Oil 

India properties and co-operate with police in this regard and they are 

trained for aforesaid purpose. PW1 deposed that he recognised the oil 

kept gallons to be condensate oil from its smell/odour. PW1 further 

deposed that they are not trained to identify oil of any form from its 

odour/smell. PW1 has deposed that every oil well has an identification 

number and the pipeline connected to it also has an identification. PW1 

has deposed that he did not mention in the ejahar or in his statement u/s 

161 Cr.P.C that from which pipeline or from which oil well, the theft of 
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seized oil was committed. PW1 also deposed that he has not mentioned in 

the ejahar or in his statement u/s 161 Cr.P.C that accused had cut any 

pipeline for committing theft of oil or he has stolen oil from any oil well. 

PW1 also deposed that he did not try to find out or verify upto what 

extent the land of accused exists and from where his boundary starts and 

till where it ends.  PW1 also deposed that at the time of recovery, they 

did not have any proof to show that the recovered items were in the land 

of accused and as such the place from which the articles were recovered 

belongs to Ambeswar Dahotia. 

 

In rest of the evidence, PW1 has denied the suggestions put by 

defence. 

PW-2 Poroma Chetia has deposed in his evidence that he does not 

know the accused person named Ambeswar Dohotia. The incident 

occured on 06.07.17 at 9:30 a.m., PW-2 was on duty in Nagajan camp 

including Bazaloni T.E. PW-2 further deposed that he had patrolling duty 

with Jintu Dutta and homeguards whose names he does not know. 

Informant got to know from source information that accused had 

condensate oil kept in his house. PW-2 also deposed that Langkashi O.P. 

was informed accordingly and they went to house of accused along with 

police officials. Condensate oil was found in the backyard of accused 

which was kept in two 50 litres gallons, and five 20 litres gallons. Accused 

was not found in his house. The oil was seized in the backyard itself and 

seizure list was prepared in thana. 
 

 In his cross examination, PW-2 has deposed that police 

recorded his statement in connection with this case. PW2 did not state 

before police in his statement u/s 161 CrPC that informant got to know 

from source information that accused have condensate oil kept in his 

house, Langkasi OP was informed accordingly and they went to house of 

accused along with police officials, condensate oil was found in the 

backyard of accused which was kept in two 50 litres gallons and five 20 

litres gallons. Accused was not found in his house and the oil was seized 

in the backyard itself. PW2 also deposed that informant is his superior 

officer and he has to abide by his instructions. PW2 did not try to find out 

the place they went for raid belongs to the accused. PW2  deposed that 
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he is not an expert in oil testing though he has stated before police and 

deposed in his evidence that recovered gallons had condensate oil. 

Informant told PW2 that it was condensate oil. PW2 does not know from 

where, how, and who had stolen the oil recovered. The seizure list  was 

prepared in front of the house of the accused. PW2 merely signed the 

seizure list, however he does not know the contents of the seizure list, he 

did not read it nor police read over and explained it to him. After this, 

PW2 did not visit Langkashi OP in connection with this case. After 

reaching the place of occurrence, PW2 did not inquire anything to 

anybody.  

In rest of the evidence, PW1 has denied the suggestions put by 

defence. 

 

PW-3 Bipul Konwar has deposed in his evidence that he knows the 

complainant. He does not know the accused person. Informant was his 

in-charge, Nagajan Security Camp. PW-3 had his duty in Nagajan Security 

Camp at the time of incident. On 06.07.17, he was taken by informant at 

9am to the house of accused at Langkashi. PW-3 has further deposed 

that they found 400 litres of condensate oil inside the compound of 

accused Ambeswar Dohotia. As officials from Langkashi outpost 

accompanied them, they seized the condensate oil found in the 

compound of the accused. There were 5 gallons containing 20 litres of 

condensate oil, 1 gallon containing 200 litres of condensate oil, 2 gallons 

of containing 50 litres of condensate oil each. PW-3 also deposed that the 

gallons were seized in his presence. 

 

 In his cross examination, PW-3 has deposed that he has 

not seen the accused till date and he does not know him. PW3 has 

also deposed that informant did not disclose to him from where the 

oil was stolen. PW3 has further deposed in his evidence that he did 

not state in his statement before police that there were 5 gallons 

containing 20 litres of condensate oil, 1 gallon containing 200 litres of 

condensate oil, 2 gallons of containing 50 litres of condensate oil 

each. PW3 also deposed that no documents were collected, verified 

or seized to ascertain that the land where the gallons were found 
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belonged to accused. PW3 also deposed that they did not ask the 

family members to ascertain that the land where the gallons were 

found, belonged to accused. PW3 also deposed that they did not 

inquire as to how the gallons reached the place of occurrence or who 

brought them there. PW3 also deposed that when he signed the 

seizure list after the gallons were seized, it was a blank paper.  

In rest of the evidence, PW1 has denied the suggestions put by 

defence. 

 

 

 

PW-4/I.O. Keshob Mohan has deposed in his evidence that he knows 

accused  Ambeswar Dohotia present in the court today.  He is the 

investigating officer in this case. On 06.07.17 he was posted in Langkashi 

Outpost. On receiving source information, PW-4 along with security 

personnels namely Jintu Dutta, Bipul Konwar, Moni Gogoi, Parma Chetia 

and some others went to the house of accused  Ambeswar Dohotia 

situated in 12 number Langkashi village. They found one gallon 

containing 200 litres of condensate oil, 2 gallons containing 50 litres each 

of condensate oil, 5 gallons containing 20 litres each of condensate oil 

behind the house of the accused. The above mentioned gallons were 

recovered from inside Tea Garden. The gallon containing 200 Litres of 

condensate oil was found from Bojalani Tea Garden. Rest of the gallons 

were found from the small Tea Garden of accused situated just behind his 

house. PW-4 further deposed that he seized the above mentioned gallons 

and prepared the seizure list on the spot in presence of the witnesses. 

PW4 deposed that he prepared the sketch map after inspection of the 

place of occurrence.  PW4 further deposed that accused was not found in 

his house when the raid was conducted and the gallons were seized. The 

condensate oil was given in zimma to Oil Authorities, Duliajan. The seized 

oil was formally tested and PW4 collected the test report. PW-4 also 

deposed that charge sheet against accused was submitted as an 

absconder u/s 379 IPC r/w sec.3(2) PDPP Act. 
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 In his cross examination PW-4 has deposed that the ejahar was 

lodged by informant on 06.07.2017 at 3:30PM though the information 

was received by the informant at 9:30AM. The ejahar was lodged  after 

six hours of receiving the information by the informant. After receiving 

the information, the informant visited Langkashi Outpost and informed 

the matter to PW4. On 06.07.17 when informant after receiving the 

information, visited Langkashi Outpost and informed the matter to PW4, 

informant did not lodge any ejahar nor did PW4  lodge any ejahar on 

their own. PW4 has also deposed that Informant did not mention any 

reason of delay in his ejahar. PW4 did not try to find out nor did he 

submit any landed documents to show that the place of occurrence which 

is a small tea garden belongs to the accused from where rest of the 

gallons of condensate oil were found. PW4 has further deposed that as 

per the sketch map, the place of occurrence has been mentioned as the 

house of accused Ambeswar Dohotia. PW4 has not mentioned or shown 

the place of occurrence which is a small tea garden in the sketch map. In 

the seizure list (Ext.2) the place of seizure has been mentioned as 

Langkashi Outpost. The date and time of seizure has not been mentioned 

in the seizure list (Ext 2). PW4 has also deposed that the witnesses 

examined by PW4 are all security personnels. None of the witnesses are 

examined by PW4 have stated before him that accused had cut the oil 

pipes, collected the oil without permission and had taken it to the tea 

garden and kept  there. When PW4 visited the house of the accused 

person, he found his two wives and children present. PW4 also deposed 

that there is a labour line of human dwelling near the house of the 

accused and a school also exists nearby. PW4 did not enquire about the 

secret information received by the informant. 

In rest of the evidence, PW1 has denied the suggestions put by 

defence. 

 

PW-5 Uddipana S.Deka has deposed in her evidence that on 29.08.17 

she was posted as Deputy Suptt. Chemist, Duliajan. On 29.08.17 she 

tested a liquid sample produced by Lankashi Police  Outpost which was 

1.5 Litres (approx.) of oil containing 1 plastic jar (sealed) and after testing 

the same it was found to be condensate liquid. 
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 Her cross examination is declined by defence. 

9. This instant case is u/s 379 IPC r/w sec. 3(2) PDPP Act. 

In order to prove the allegations against the accused person u/s 379 IPC, 

the following ingredients have to be proved: 

(i) That 400 litres of condensate oil has been removed from the 

possession of Oil India Authorities for which the ejahar was lodged 

by informant, 

(ii) That the said quantity of oil has been taken away from the 

possession by the accused person without the consent of the Oil 

India Authorities who were possessing it. 

 

In the present case, firstly prosecution has to prove that the 

recovered oil amounting to 400 litres in quantity were in the 

possession of Oil India Authorities. On overall perusal of the case 

record, it is found that there is nothing on record to show that the 

condensate were contained in any of the oil wells of Oil India. 

Although the recovered oil was given in zimma to Oil India 

authorities, but there is nothing on record to show that it had 

been stolen from oil wells of Oil India Authorities. 

 

The next ingredient to be proved is that the 400 litres of 

condensate oil was taken out of the possession of Oil India 

Authorities without their consent. Although, PW1 has deposed as 

informant that he received secret information based on which he 

along with other PWs conducted the raid and recovered the seized 

oil, however on record, I find no theft memo issued by Oil India 

Authorities to show that some quantity of oil from their oil wells 

have been stolen. 

None of the PWs have seen the accused person stealing the 

condensate oil from the oil wells or any other place found within 

the jurisdiction of Oil India Authorities. 

Apart from these, to prove the allegation u/s 3(2) of the PDPP Act, 

none of PWs have deposed that the accused had in any manner 
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destroyed or damaged any public property in order to steal 

condensate oil. 

This case proceded on the mere allegation that 400 litres of 

condensate oil was found in the compound of accused Ambeswar 

Dahotia. However, PW1 being the most vital witness has deposed 

in his evidence that he did not try to find out or verify upto what 

extent the land of accused exists and from where his boundary 

starts and till where it ends.  PW1 also deposed that at the time of 

recovery, they did not have any proof to show that the recovered 

items were in the land of accused and as such the place from 

which the articles were recovered belongs to Ambeswar Dahotia. 

As far as attributing the offence of theft u/s 379 IPC to have been 

committed by accused person from Oil India Authorities, PW1 has 

deposed that every oil well has an identification number and the 

pipeline connected to it also has an identification. PW1 has 

deposed that he did not mention in the ejahar or in his statement 

u/s 161 Cr.P.C that from which pipeline or from which oil well, the 

theft of seized oil was committed. 

Apart from the discussions made above, this instant case has 

other anamolies which are as follows: 

There is no eye witness to the incident. Even in absence of eye 

witnesses, prosecution could not link the chain of circumstances. 

The seizure list creates a doubt when PW3 Bipul Konwar deposed 

in his evidence that when he signed the seizure list exhibited as 

Ext.2, it was a blank paper. 

The delay in lodging the ejahar(Ext.1) has not been explained by 

the informant. 

Although, the informant alongwith other PWs reached the place 

where the gallons of condensate oil was seized, they did not try to 

enquire about the matter from the nearby people.  

The prosecution could not prove from where the gallons of 

condensate oil arrived at the place from where it was seized, or 

who brought it there or to whom it belonged. 
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PW1 did not mention in the ejahar or in his statement u/s 161 

Cr.P.C that accused had cut any pipeline for committing theft of oil 

or he has stolen oil from any oil well. 

Although PW5 has been examined by prosecution to show that 

liquid sample sent to her was condensate oil, however the liquid 

sample testing reports issued by her in original have not been 

produced before this Court in any manner to show that the gallons 

contained any condensate oil. 

Last but not the least, prosecution could not prove in any manner 

the date and time when the condensate oil was stolen. Merely 

alleging that accused had stolen condensate oil will not suffice. It 

must be proved that when it was stolen and at what time and 

from which particular place or oil well. It should be proved beyond 

all reasonable doubts that accused is involved in the offence 

alleged. Based on suspicion a person cannot be convicted and 

deprived of his life and liberty. 

10. It has been held in Rang Bahadur Singh Vs. State of UP, AIR 2000 

SC 1209 that the time-tested rule is that acquittal of a guilty should be 

preferred to conviction of an innocent person. Unless the prosecution 

establishes the guilt of the accused beyond reasonable doubt, a 

conviction cannot be passed on the accused. 

11. In light of the discussions made above, the inevitable conclusion, 

therefore is that prosecution has failed to bring home the charges levelled 

against the accused beyond the pale of reasonable doubt and 

accordingly, accused person is entitled to acquittal. 

 

12. In the result, accused Ambeswar Dahotia is acquitted from the charges 

u/s 379 IPC r/w sec. 3(2) PDPP Act levelled against him and he is set at 

liberty forthwith. 

 

13. Bail bonds furnished on his behalf shall remain in force for a period of six 

months. 

 

14. Given under my hand and seal of this Court on this 14th March, 2019. 
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15. Case is disposed off hereby on contest.                                                    

                         

                                                                                

 

                                                                    (Salma Sultana)    
 Sub-Divisional Judicial Magistrate,  

                                                              Tinsukia, Assam 
 

 

 

 

ORDER 

 

Accused Ambeswar Dohotia is present. 

Judgment is ready and has been delivered and pronounced in open Court. 

Accused  Ambeswar Dahotia is acquitted from the charges u/s 379 IPC r/w sec 

3(2) PDPP Act levelled against him and he is set at liberty forthwith. 

Bail bonds furnished on his behalf shall remain in force for a period of six 

months. 

Given under my hand and seal of this Court on this  14th day of March, 2019.         

Case is disposed off hereby on contest.                                                    

                         

                                                                                

 

                                                                    (Salma Sultana) 
 Sub-Divisional Judicial Magistrate,  

                                                              Tinsukia, Assam 
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APPENDIX 

1. PROSECUTION EXHIBIT: 

      Ext. 1 – Ejahar 

      Ext. 2 – Seizure List 

      Ext. 3 – Sketch map 

      Ext. 4 – forwarding of Test Report of Liquid Sample  

      Ext. 5 – Charge Sheet 

2. DEFENCE EXHIBITS:  

None 

 

3. PROSECUTION WITNESS: 

 

PW 1 –   Jintu Dutta 

 

PW 2-   Poroma Chetia 

 

PW 3-   Bipul Konwar 

 

PW 4/I.O.-Keshob Mohan 

 

PW 5-  Smti. Uddipana S. Deka 

 

4. DEFENCE WITNESS:  

      None  

                                                                                   

 

                                                                    (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                             Tinsukia, Assam 
 

 

 

 


