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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smti Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 1567/15

                             Under Section 498(A) IPC 

             The State of Assam........................................Complainant

                                      -Versus-

   Sri Kalipada Sarkar..........................................Accused person

Appearance :-

             Sri Jamila Khatoon,

             Ld. Addl. Public Prosecutor.......................For the State

   Smti Arati Sharma

  Smti N. Begum

             Advocate...............................................For the accused

 

          Evidence recorded on        : 17.12.16, 17.05.17, 06.12.17, 
   06.07.18, 15.01.19.

   

        Date of Argument              : 28.02.19

          Date of Judgment              : 14  .03.19
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                      J   U  D  G  M  E  N  T

 1.  The  case  of  the  prosecution  in  brief  is  that  on

06.07.15  the  complainant  Smti  Soma  Mazumder  lodged  an  ejahar

before the Officer-In-charge, Tinsukia Police Station stating inter alia

that  marriage between her sister in law i.e. Smti Dipti Mazumder and

Sri  Kalipada  Sarkar  was  solemnized  on  03.05.2001  as  per  social

customs and she started her matrimonial life at Raja Ali road, Tinsukia.

About one year after  her marriage,  her husband, father in law and

mother in law started to inflict mental and physical torture upon her as

she failed to satisfy their dowry demands. On 08.06.15 in the late night

hour her said sister in law called her over phone and informed that on

that day she had received phone call from mobile No. 87249-24688  on

the mobile of her accused/husband being No. 88768-15562  and the

said call was received by her. The caller herself claimed to be the wife

of Kalipada Sarkar and also told that she was pregnant from the side of

Shri  Kalipada Sarkar.  Thereafter  Dipti  Mazumder asked her  accused

husband about the matter. A quarrel took place in between them and

the accused Kalipada Sarkar assaulted Dipti Mazumder. Thereafter also

the lady used to call on the mobile of Kalipada Sarkar and she claimed

herself  to  be his  wife  and  that  she had married with  the accused

Kalipada Sarkar two months ago in a Shiv Mandir and at that time she

was carrying one month pregnant from the side of accused Kalipada

Sarkar. On 04.07.15 the victim Smti  Dipti  Mazumder called her and

informed that her mobile phone has been snatched from her by her

husband and she has been confined for last 15 days in the house and

she was not allowed to go outside the house. Her husband was also

not staying in the house in the night hours and whenever she asked

the reason behind, he threatened her with dire consequences . Hence,

she filed this case.
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                     2. On receiving the  Ejahar,  the Officer-  In-charge of

Tinsukia PS  registered a case vide Tinsukia P.S case No. 865/15 u/s

498(A)/109  IPC.  The  police  investigated  the  case  and  filed  charge

sheet against the accused Sri Kalipada Sarkar u/s 498(A)/323 of IPC.

On appearance of the accused person the charge u/s 498(A) IPC was

framed, read over and explained to the accused person, to which he

pleaded not guilty and claimed to be tried.  

        3. The  prosecution  examined  6  (Six)  Pw.s  including

the  I.O.  The  defence  was  of  total  denial.  Heard  the  argument  and

perused the evidence on record carefully.

Point for determination

4.           The  following  points  are  considered  for

determination of this case:

(i) Whether the accused person being the husband of

Smti  Dipti  Mazumder  tortured  her  both  mentally  and

physically demanding dowry since after one year of their

marriage which was solemnized on 03.05.01 and  illegally

confined her in his home and  and thereby committed an

offense punishable under section 498(A) of IPC ?

Discuss  ions, Decisions And Reasons Thereof 

5.  The prosecution adduced the following evidences 

for establishing their case:   

  6. PW-1, the informant Smti Soma Mazumder deposed

in her evidence that the victim Smti Dipti Mazumder is her sister in law

and she was married to the accused person Sri Kalipada Sarkar in the

year 2001 socially. In the year 2015 she along with her sister in law

Bina  Mazumder,  Anu  Deb  and Rani  Deb went  to  the  house  of  the

accused and saw that Dipti Mazumder was weeping. On being asked, 
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Dipti Mazumder told them that the accused quarrelled with her and

assaulted her. She further stated that a phone call on the mobile of her

accused/husband had come and the said call was received by her. The

caller  herself  claimed to  be the  wife  of  Kalipada Sarkar.  Thereafter

Dipti  Mazumder  asked  her  accused  husband  about  the  matter.  A

quarrel took place in between them and the accused Kalipada Sarkar

assaulted  Dipti  Mazumder.  Again  a  call  on  the  mobile  of  Kalipada

Sarkar came from the said lady and the said phone call was received

by Dipti Mazumder and the lady stated to her that she had married

with the accused Kalipada Sarkar two months ago in a Shiv Mandir and

at that time she was carrying one month pregnant from the side of

accused Kalipada Sarkar. Dipti Mazumder stated to them that she was

not allowed to enter into the kitchen and she was confined in a room

and her meal is also provided in the said room. Dipti Mazumder also

stated to them that after returning to their house the accused Kalipada

Sarkar did not come to his house and she cannot say as to where he

was residing. Thereafter they brought Dipti Mazumder from the house

of  the  accused  and  lodged  an  FIR  before  the  O/c,  Tinsukia  PS  in

connection with the case.  Ext.1 is the said FIR and Ext.  1(1) is her

signature. Police recorded her statement. 

7.   P.W.2  the  victim  Smti  Dipti  Sarkar  deposed  in  her

evidence  that  after  4/5  years  of  their  marriage,  when  she  did  not

conceive her husband and other family members started abusing her

for the same. About one and half years ago at about 11 P.M while her

husband  was  taking  his  dinner,  one  unknown lady  called  her  over

telephone and told her that she married her husband Kalipada and

now she is pregnant from the side of her husband Kalipada Sarkar. She

asked her husband about the matter, but he denied the same. Then

there was an argument between her  and her husband i.e.  accused

Kalipada and her sister-in-laws asked her to come with them to her

maternal house for some days. After 11 days when she returned back

to her matrimonial home with her sister in laws , then her husband and

his family members objected for her returning back . She stayed back

at her matrimonial home for 15 days. During these 15 days they did



5

not allow her to enter into the kitchen or do any household works They

also did not talk with her. Her husband did not stay with her during

these 15 days at night. He asked her not to contact with her family

members. When she did not contact her family members for about 15

days, then her sister in law Soma Mazumder filed this case and came

to her matrimonial house along with police and recovered her from the

house of the accused and took her to Tinsukia police station. Police

recorded her statement. Later on police forwarded her to the Court for

recording her statement. Ext.2 (in two sheets) is her said statement

and Ext. 2(1), 2(2), 2(3) and 2(4) are her signatures. 

8. Pw.3 Smti Nisha Devi and Pw.4 Smti Pushpa Sah are

the  neighbours  of  the  accused  person  as  well  as  the  matrimonial

house of  the victim. They could not depose anything regarding the

incident. 

9. PW.5 the MO Smti  Shyamalima Gogoi  deposed in

her evidence that on 06.07.15, at about 02.40 pm, she examined Smti

Dipty Sarkar, escorted by Women Home guard Smti Bhabani Baruah,

ML Regn. No. 1804 and on examination she found there was a swelling

redness over the left cheek. Conservative treatment was given. In her

opinion, the injury was simple but blunt force impact.  Ext.  3 is  the

medical report and Ext.3(1) is her signature.

10. PW.6  the  IO  Smti  Sunita  Deka  deposed  in  her

evidence that on 06.07.15 at about 11.05 am complainant Smti Soma

Majumdar lodged an ejahar before O/c Sri makhan Borah of Tinsukia Ps

and after  getting the said ejahar,  O/c of  Tinsukia PS registered the

same as Tinsukia PS case no. 865/15 u/s 498(A)/109 IPC R/w Sec.4 D.P.

Act dated 06.07.15 and endorsed her for the investigation of the case.

Ext.1 is the said ejahar and Ext.1(2) is the signature of O/c Sri Makhan

Borah of  Tinsukia  PS.  She  found  complainant  in  the  PS  itself  and

recorded  the  statement  in  the  PS.  Thereafter  she  alongwith  the

complainant proceeded to the PO with her staff at Rajali road, Tinsukia

and  on  being  shown  by  the  complainant  she  went  to  the  PO,  the

dwelling house of Kali Pada Sarkar. She drew a sketch map of the PO.

Ext.4 is the sketch map and Ext.4(1) is her signature. She recorded the
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statement of the witnesses available in the PO. She also found the

victim Dipti  Sarkar at  her matrimonial  house.  At that time Kalipada

Sarkar, the FIR named accused appeared in the PO and she brought

him to the police station alongwith the victim and complainant. She

recorded the statement of the victim and she sent her to Tinsukia Civil

Hospital  for  her medical  examination.  She interrogated the accused

Kalipada Sarkar and he was released u/s 41(A) Cr.P.C. On 09.07.15 the

accused, after receiving notice appeared before her and again he was

interrogated. As in the FIR the complainant alleged that the accused

person used to frequently contact the user of the two mobile No.s viz.

8724924688 and 8876815562,  she collected the SDR but found no

evidence  against  them.  On 13.07.15,  she  forwarded  the  victims  to

Hon'ble Court and their statements were recorded u/s 164 Cr.P.C. Ext.2

is the statement of the victim Dipti Sarkar in two pages. No evidence

were  found  against  the  father  in  law  namely  Niranjan  Sarkar  and

mother  in  law  Smti  Kanak  Sarkar  though  they  were  named in  the

ejahar  and hence they were not arrested.  During investigation,  she

collected the medical  report of the victim. Ext.3 is the said medical

report  and  after  completion  of  investigation  she  submitted  charge

sheet  against  the  accused  Sri  Kalipada  Sarkar  getting  sufficient

materials against him u/s 498(A)/323 IPC. Ext.5 is the charge sheet

and Ext.5(1) is her signature.

11. Heard Learned Counsel for the accused and Learned

Addl P.P. It is reflected from the evidence available on record that out

of six prosecution witnesses, there are two official witness, viz. –PW5

Smti Shymalima Gogoi, M.O. of the case and PW6 Smti Sunita Deka,

the  Investigating  Officer  of  the case.  They deposed in  their  official

capacity and had no personal knowledge about the occurrence.  Pw.3

Smti  Nisha  Devi  and  Pw.4  Smti  Pushpa  Sah  are  two  independent

witnesses and they had no knowledge about any occurrence as alleged

in the Ejahar. Their evidence is silent with regard to any demand of

dowry or cruelty inflicted by the accused person. 

12. For safeguarding the interest of woman against the

interest of woman against the cruelty they face behind the four walls
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of  their  matrimonial  home,  the Indian Penal  Code,1860(herein  after

referred to as I.P.C.) was amended in 1983 and inserted S.498A which

deals with ‘Matrimonial  Cruelty’  to a woman. Matrimonial Cruelty in

India is a cognizable, non bailable and non compoundable offence. It is

defined in Chapter XXA of I.P.C. under Sec. 498A as:

   498-A  I.P.C.:   Husband or  relative  of  husband of  a  woman

subjecting her to cruelty.  :

Whoever  being  the  husband  or  the  relative  of  the  husband  of  a

woman, subjects her to cruelty shall be punished with imprisonment

for a term, which may extend to three years and shall also be liable to

a fine. 

Explanation – for the purpose of this section, "cruelty" means:

(a) any wilful conduct which is of such a nature as is likely to drive the

woman to commit suicide or to cause grave injury or danger to life,

limb or health (whether mental or physical) of the woman; or 

(b) harassment of the woman where such harassment is with a view to

coercing  her  or  any  person  related  to  her  to  meet  any  unlawful

demands for  any property  or  valuable  security  or  is  on account  of

failure by her or any person related to her to meet such demand.

         13.  The section was enacted to combat the menace of

dowry  deaths.  It  was  introduced  in  the  code  by  the  Criminal  Law

Amendment Act, 1983 (Act 46 of 1983). By the same Act section 113-A

has  been  added  to  the  Indian  Evidence  Act  to  raise  presumption

regarding abetment of suicide by married woman. The main objective

of section 498-A of I.P.C is to protect a woman who is being harassed

by her husband or relatives of husband.

14.  In the present case I find that the prosecution failed
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to prove the ingredients of offence punishable u/s 498 (A) IPC.  The

prosecution failed to prove committing offence of cruelty for fulfilling

the demand of dowry mentioning specific dates. In the case of State

of Tripura vs Krishna Nag & Others 2011 (5) GLT 447, Hon’ble

Gauhati  High Court  held “…when an allegation regarding torture  in

connection with dowry demand is made, it is the burden on the person

who brings such allegation to specifically state the amount of money

and or property claimed, the nature and gravity of torture, meted out

to such women. In absence of any specific averment, bald statement,

that demand for money, ornaments were made, are not sufficient to

conclude that there was demand of any property or valuable security.

Similarly, in the absence of anything in details, regarding nature and

gravity of the alleged torture, it is hardly possible to determine if the

offence alleged to be committed falls under section 498(A) IPC.” 

               15. In the present case also the complainant could not

prove any specific averment of demand of dowry and regarding nature

and gravity of torture due to demand of dowry. The prosecution also

failed to adduce evidence of any  independent  witness who would

have supported the prosecution story.                         

   16. Considering all the above facts and circumstances,

it  is  found  that  the  prosecution  failed  to  prove  the  ingredients  of

section 498(A) IPC. against the accused person Shri Kalipada Sarkar

beyond reasonable doubt. Hence the accused person viz. Shri Kalipada

Sarkar  is  acquitted  and  I  exonerate  the  accused  person  from  the

offence  punishable  u/s  498(A)  of  the  IPC,  setting  him  at  liberty

forthwith. The bail bond shall stand cancelled after six months.

  17. This case is accordingly disposed off.  

Given under my hand and seal of this Court on the 14th

day of March, 2019.

Dictated and corrected by:

       (Audri Bhattacharyya )          (Audri Bhattacharyya )         
Chief Judicial Magistrate, Tinsukia      Chief Judicial Magistrate, Tinsukia
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APPENDIX

PROSECUTION WITNESSES

P.W1- Smti Soma Mazumder,

P.W2- Smti Dipti Sarkar,

P.W3- Smti Nisha Devi,

P.W4- Smti Pushpa Sah,

P.W5- Smti Shyamalima Gogoi, M.O.,

P.W6- Smti Sunita Deka, I.O.

PROSECUTION EXHIBITS  :

Ext.1- Ejahar,

Ext.2- Statement of victim u/s 164 Cr.P.C.,

Ext.3- Medico-legal report,

Ext.4- Sketch map,

Ext.5- Charge sheet.

                       ( Smti Audri Bhattacharyya)
                    Chief Judicial Magistrate,
                                                                       Tinsukia.   


