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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 3063/14

                Under Section 457/380 of the Indian Penal Code

        The State of Assam...........................................Complainant

                                      -Versus-

      Sri Debdas Kalandi.......................................... .Accused person.

 Appearance :-

             Smti Jamila Khatoon,

             Ld. Addl. Public Prosecutor...........................For the State

   Sri J.K. Dev 

             Ld. Advocate...............................................For the accused

          Evidence recorded on         : 25-09-17, 25-09-17, 09-10-17, 06-
    11-17, 04-12-17, 24-07-18, 25-01-
    19. 

          Date of Argument               : 25-03-19

          Date of Judgment                : 30  .03.19.
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      J U D G M E N T

          1.  The prosecution case in brief is that on 17-11-14

the complainant  Sri  Sanjay  Kr.  Yadav  filed an  Ejahar before the In-

Charge, Doomdooma PS stating  inter-alia  that on 16-11-14 at about

12 pm at night he got information from the chowkidars of Badlabeta

Tea Estate that some thieves were involved in commission  of  theft of

tea leaves  by cutting the iron net from the backside of the factory.

Getting information of the same, he went to the factory along with

other garden staff  and found three numbers of thieves were engaged

in the  commission of  thief.  When they tried to catch the thieves, one

of  the  them fled  away.  However  they  managed  to  apprehend  two

thieves namely Sri Tilak Mirdha and Sri Uttam Kharia along with six

bags of tea. Thereafter they informed the matter to the police. Police

came and brought  the said  thieves along with the tea bags to the

police station.  Hence,  he filed this case.  

                      2.  On  receiving  the  Ejahar,  the  In-Charge,

Doomdooma  PS  registered  a  case  vide  Doomdooma  P.S  case  No.

578/14 u/s 461/380 of IPC. The police investigated the case and filed

charge-sheet against the accused Sri Uttam Kharia @ Sanjoy Kharia,

Sri Tilok Mirdha @ Sanjib Mirdha and Sri Debdas Kalandi u/s 461/380 of

IPC. The accused Sri Uttam Kharia @ Sanjoy Kharia and Sri Tilok Mirdha

@  Sanjib  Mirdha,  being  minor,  were  released  in  zimma  of  their

guardians. On appearance of the accused person Sri Debdas Kalandi,

charge   u/s  457/380  I.P.C.  wa  framed  which  was  read  over  and

explained to the accused person, to which he pleaded not guilty and

claimed to be tried. 

    3. The prosecution examined 10 (Ten) PWs including

the  I.O.  After  the  close  of  prosecution  evidence,  statement  of  the

accused  was  recorded  u/s  313  Cr.P.C.  The  accused  person  did  not

adduce defence evidence. Argument was heard on behalf of both the

sides. 
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Point for determination:

                     4.    The  following  points  are  considered  for

determination of this case:

1. Whether  the  accused  person  on  16.11.14  at

midnight committed the offence of house breaking by

entering into the Badlabheta TE factory by cutting the

iron net at the backside of the factory and committed

theft of tea leaves and unlawfully remained there and

thereby committed an offence punishable u/s 457/ 380

of IPC ?

Discussions, Decisions And Reasons Thereof

               5. The prosecution adduced the following evidence for

establishing their case:   

 6. PW-1 Sri  Gautam Nayak deposed in his evidence

that the occurrence took place in the year 2014 during mid night. At

that time he along with four others were on night duty outside the

factory of Badlabheta TE.   The accused persons  entered into their

factory by breaking the backside iron net of the factory. After noticing

the  same they  called  their  Saheb  and  the  informant  Sanjay  Yadav

came to the factory and he unlocked the front side lock of the tea

factory . They entered into the factory and saw the accused person Sri

Debdas Kalandi  along with  Sri  Uttam Kharia  and Tilok  Mirdha were

inside the said factory. The informant brought three of them outside

the factory and called the police. Police recovered 6 bags of made tea

which were being stolen by the accused.  Police  seized the said six

bags of made tea in his presence. Ext.1 is the seizure list and Ext.1(1)

is his signature. Police recorded his statement.  
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 7. PW-2 Sri Suren Sahu deposed in his evidence that

the occurrence took place about 3 years back during midnight. At the

time  of  occurrence,  he  along  with  Gautam  Nayak,  Sanjib  Pradhan,

Madan Gowalla and Arjun Karmakar were on night duty at Badlabheta

TE factory. They saw that three persons had entered into their factory

by breaking the backside iron net of the factory.  They reported the

matter to their Saheb about the occurrence. The Assistant Manager

Sanjay Yadav came to the factory and he opened the door of the tea

factory and they entered into the factory and saw the accused persons

Tilak, Uttam and Debdas inside the said factory. They had stolen six

bags  of  made  tea  from the  factory  and  kept  the  same inside  the

factory.  He  along  with  others  brought  the  miscreants  outside  the

factory and kept them in front of the door of the factory. The informant

reported  the  matter  to  police  and  police  came  to  the  place  of

occurrence. But in the mean time, the accused Debdas fled away from

the said place. He put his thumb impression on Ext.1. he could not say

whether  police  took  the  seized  made tea  with  them or  not.  Police

recorded his statement. 

  

 8.  PW-3  Sri  Sanjib  Pradhan  deposed  that  the

occurrence took place in the year 2014. On the day of occurrence he

along  with  Gautam Nayak,  Arjun  Karmakar,  Suren  Saw  and  Madan

Gowala were on night patrolling duty at Badlabheta T.E. Factory. During

their  patrolling duty at  mid night  they saw that  the back  side iron

fencing of the said factory was in broken condition. They saw three

persons inside the factory and thereafter they reported the matter to

Sanjay  Yadav.  The  informant  Sanjay  Yadav  along  with  their  Union

Secretary Pratap Tanti came to the factory and saw that the lock of the

factory was opened and the matter was reported by the informant to

the police. When police came he opened the gate of the factory. The

made tea were packed in Six bags by the miscreants. Tilok and Uttam

were  caught  red  handed  and  he  came to  know that  one  Deb  Das

Kalandi was with them who had fled away from the place after the

occurrence. The two apprehended accused were taken to Police station

by police. 
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9. PW-4  Sri  Arjun Karmakar was declared hostile  by

prosecution. He deposed in his evidence that a few years back one

night he along with Madan, Gautam, Sanjib and Suren were on night

patrolling duty at Badlabheta T.E. factory. They saw the iron net of the

factory was in broken condition. The matter was reported by them to

the Garden Manager and and the Manager came and opened the door

of the factory and they saw six bags of made tea kept in six numbers

of bags which were different from the factory bags. Two miscreants

namely Tilak and Uttam who were inside the factory were taken out of

the  factory.  Later  on,  police  came  and  took  the  said  apprehended

accused persons. 

 

 

 10. PW-5 Sri  Madan Gowalla deposed in his evidence

that one night he along with Sanjib, Gautam, Suren and Arjun were on

night patrolling duty. Arjun stated to him that thieves have entered

into the factory and asked him to inform the matter to the Manager.

Accordingly he rushed to the bunglow of the Manager and informed

him  about  the  matter.  The  Manager  came  to  the  factory  and  the

Manger opened the door of the factory and directed him to stand on

the gate. He saw two miscreants Tilak and one another whose name

he couldnot recollect, brought from inside the factory and six bags of

made tea were found. Later on, police came to the factory and took

the said persons with them to the police station.

 11. PW-6 Sri Suraj Mirdha deposed in his evidence that

Uttam Kheria is his nephew. About three years back one day police

apprehended and arrested Uttam Kheria and Tilak Mirdha while they

entered into Badlabheta Tea factory along with Debadas Kalandi for

stealing made tea. The accused Debadas had fled away from the place

of occurrence and his nephew Uttam and his companion Tilak Mirdha

were  arrested  and  brought  to  Doomdooma  PS.  Uttam  Kheria  was

belong 18 years  of  age  and he handed over  the  copy of  his  birth

certificate to police and police seized the same in his presence and he
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put his thumb impression on the seizure list.

12.  PW.7 Sri  Bimal  Karmakar deposed in his evidence

that in the month of November,2014 police  arrested Uttam Kheria and

Tilak  Mirdha   while  they  were  found  stealing  tea  leaves  from  the

factory of  Badlabheta T.E. and he came to know from the police that

the accused Debadas Kalandi was also with Uttam Kheria and Tilak

Mirhdha at the time of stealing made tea but he fled away from the

place of occurrence.  Both Uttam Kheria and tilak Mirdha were below

18 years of age, and their birth certificate was seized by police in his

presence, he put his signature on the said seizure list. Ext. 2 is the

seizure list and Ext. 2(1) is his signature.

13.  PW.8 Sri  Anil  Kheria deposed in his evidence that

Uttam Kheria is  his  son.  A few years back one day police arrested

Uttam Kheria and Tilak Mirdha while they were found stealing made

tea from the factory of Badlabheta T.E.along with accused Debadas

Kalandi but the accused Debadas Kalandi had fled away from the place

of occurrence after the occurrence. Both Uttam Kheria and Tilak Mirdha

were below 18 years of age, and their birth certificates were seized by

police in his presence.  

14.    PW.9 Sri Sanjoy Kr. Yadav deposed in his evidence

that he is the informant of the present case. In the year 2014 he was a

Factory  Assistant  Manager  of  Badlabheta  TE.  On  16.11.14  at  12

midnight,  the  chowkidar  of  Badlabheta  TE  informed him that  three

thieves entered inside the said factory. After getting the information,

he along with 4/5 chowkidars went to the said factory and saw that

three thieves inside the factory and one thief fled away as soon as

they reached there. They caught two thieves and after interrogation

they told their names as Tilok Mirdha and Uttam Kharia and they told

that  another  thief,  who  was  slong  with  them,  was  named  Devdas

Kalandi.  They  found  6  bags  of  finish  tea  from them.  Therafter,  he

informed the Doomdooma Police and when police came, handed over

the thieves Sri Uttam Kharia and Tilok Mirdha along with the six bags
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of finish tea. Therafter, he lodged ejahar at Doomdooma police station

against the accused persons. Ext.3 is the said ejahar and Ext.3(1) is his

signature. Police seized the six bags of finish tea in his presence. Ext.1

is the said seizure list and Ext.1(2) is his signature. Police recorded his

statement in connection with the said occurrence.

15.  PW.10 the IO,  Sri  Anil  Kumar Nath deposed in his

evidence  that  on  17.11.2014  he  was  working  as  ASI  of  Police  at

Doomdooma PS. On that day at about 2.00 am the Asstt. Manager   of

Badlabeta  T.E.  informed  over  telephone  to  O/c,  Tilak  Das  of

Doomdooma PS that the staff of the said T.E. had apprehended two

no.s  of  thieves  while  they  were  stealing   tea.  After  getting  the

information, the O/c, Doomdooma PS registered the said information

as Doomdooma GDE No. 528 dated 17.11.14 and endorsed him the

charge for investigation of the case. Ext. 4 is the Extract copy of said

GD Entry. After taking the charge of information he went to the place

of occurrence, i.e. the factory of Badlabheta T.E. and drew a sketch

map of the place of occurrence. Ext.5 is the said sketch map and Ext .

5(1) is his signature. He recorded the statement of witnesses present

at  the place of  occurrence and he found there two nos.  of  thieves

along with six bags of made tea weighing total 125 kg. He seized the

said six bags of made tea in presence of the witnesses. Ext.1 is the

said seizure list and Ext.1(3) is his signature. Ext.1(4) is the signature

of  the  apprehended  person  Sri  Tilak  Mirdha  and  Ext.  1(5)  is  the

signature  of  the  other  apprehended  person  Sri  Uttam  Kharia.

Thereafter he interrogated the apprehended persons namely Sri Uttam

Kharia and Sri Tilak Mirdha and brought them to the Doomdooma PS.

The apprehended accused told him that one Devdas Kalandi was also

along with them and accordingly he went for search for him at his

house but he could not find him at his house. On the same day of

occurrence, at about 2.30 pm Sri Sanjay Kr.  Yadav lodged a written

ejahar before the O/c Doomdooma PS and after getting the said ejahar

O/c Tilak Das registered the same as Doomdooma PS case no. 578/14

u/s 461/380 IPC. Ext.3 is the said ejahar and Ext v.3(2) is the signature

of O/c Tilak Das, which he knew and he directed him to continue the
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investigation  of  this  case.  During investigation,  the guardian of  the

apprehended accused Sri Tilak Mirdha and gave him one Xerox birth

certificate of Tilak Mirdha and the guardian of Sri Uttam Kharia gave

him one original birth certificate of Uttam Kharia. He seized both the

said birth certificates. Ext.2 is the seizure list of birth certificate of Tilak

Mirdha and Ext.6 is the seizure list of birth certificate of Uttam Kharia.

Ext.2(2) and Ext.6(1) are his signatures. From the birth certificates it

appeared that they were juvenile in nature, so they were handed over

to their respective guardians on zimma. He searched for the accused

Debdas  Kalandi  for  several  times,  but  could  not  find  him.  After

completion of his pre-step of investigation he handed over the case

diary to O/c, Doomdooma PS on 17.01.2015. It appears from the case

diary that the O/c, Tilak Das of Doomdooma PS, after completion of the

investigation filed Charge-sheet against accused Sri Uttam Kharia and

Sri Tilak Mirdha showing the accused Sri Debdas Kalandi as absconder

getting sufficient materials against them u/s 461/380 of IPC. Exh. 7 is

the  charge  sheet  and  Exh.  7(1)  is  the  signature  of  O/c,  Tilak  Das,

Doomdooma PS. which he knew.

 

                 16.  Heard learned Counsel for the accused and Learned

Addl P.P.   Going through the evidence on record it is seen that out of

the  ten  prosecution  witnesses,  PW9  Shri  Sanjoy  Kr  Yadav   is  the

informant  of  the case.  PW10 Shri  Anil  Kr Nath is  the Investigating

Officer of the case. He deposed in his evidence that  he interrogated

the apprehended persons namely Sri Uttam Kharia and Sri Tilak Mirdha

and brought them to the Doomdooma PS. The apprehended accused

told him that one Devdas Kalandi was also along with them  PW2 Shri

Suren Sahu and PW7 Shri Bimal Karmalar are  a seizure list witness.

PW2 Shri Suren Sahu deposed in his evidence that he was physically

present  and  he  along  with  others  saw  the  accused  persons  Tilak,

Uttam and Debdas inside the said factory and they had stolen six bags

of made tea from the factory and kept the same inside the factory. He

along with others brought the miscreants outside the factory and kept

them in front of the door of the factory. The informant reported the

matter to police and police came to the place of occurrence. But in the
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mean time, the accused Debdas fled away from the said place. The

evidence of PW2 Shri Suren Sahu is supported by evidence of PW1 Shri

Gautam Nayak  and PW3 Shri Sanjib Pradhanwho were also present

with PW2 Shri Suren Sahu at the time the accused person along with

his companions were apprehended.  All  these witnesses proved the

seizure of six bags of made tea from the possession of the accused

person along with his juvenile companions. 

                     17.   Considering all the above aspects it is found that

prosecution has been able to prove offences u/s 457/380 of IPC against

the accused person Sri Debdas Kalandi  beyond all reasonable doubt

and he is convicted under the said section of law. 

 

   18.   Heard  the  accused  person  on  the  point  of

sentence. On perusal of the same and submission of the ld. Counsel, I

find that the accused could have avoided the whole circumstances but

he wilfully committed the offence and hence  it attracts no benefit u/s

3/4  Probation  of  Offenders  Act.  However,  the  accused  Sri  Debdas

Kalindi pleaded leniency stating that he is the sole earning member of

his family. Considering the antecedents, age and prayer of leniency, I

am of the considered view that imposition of lesser punishment will

meet the ends of justice. 

   19.    Accordingly,  I  sentence  the  convict/accused

person Sri Debdas Kalandi to undergo S.I. for 5 (Five) months and to

pay a fine of Rs. 1,000/- (Rupees One Thousand) for the offence u/s

457 of I.P.C., and in default of payment of fine he is ordered to undergo

S.I.  for another 20 (Twenty) days. The accused is also sentenced to

undergo S.I. for 5 (Five) months and to pay a fine of Rs. 500/- (Rupees

Five  Hundred)  for  the  offence  u/s  380  of  I.P.C.,  and  in  default  of

payment of fine he is ordered to undergo S.I. for another 10 (Ten) days.

The period of detention already undergone by the accused during the

course of trial shall be set off. Both the sentence of imprisonment is to

run concurrently.
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   20.  The fine imposed by sentence if paid or realised shall

be deposited in Govt.  Non-refundable Head through Treasury. A free

copy of judgment be provided to the convicted accused person. 

 21. This case is accordingly disposed of.

          Given under my hand and seal of this Court on the 30th

day of March, 2019.

Dictated and corrected by me.

       (Audri Bhattacharyya)                       (Smti Audri Bhattacharyya)
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

   Tinsukia.                                                      Tinsukia. 



11

APPENDIX

PROSECUTION WITNESSES:

P.W1- Sri Gautam Nayak,

P.W2- Sri Suren Sahu,

P.W3- Smti Sanjib Pradhan,

P.W4- Sri Arjun Karmakar,

P.W5- Sri Madan Gowalla,

P.W6- Sri Suraj Mirdha,

P.W7- Sri Bimal Karmakar,

P.W8- Sri Anil Kheria,

P.W9- Sri Sanjoy Kr. Yadav,

P.W10- Sri Anil Kumar Nath, I.O.

PROSECUTION EXHIBITS:

Ext.1- Seizure list,

Ext.2- Seizure list,

Ext.3- Ejahar.

Ext.4- Extract copy of Doomdooma PS. GDE No. 528 dtd.     

          17.04.14,

Ext.5- Sketch map,

Ext.6- Seizure list,

Ext.7- Charge-sheet.

                                  (Smti Audri Bhattacharyya)
          Chief Judicial Magistrate,

Tinsukia.

         


