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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : : : :
TINSUKIA

Present:   Smt. A.Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 350/15

            Under Section 379 IPC R/W Sec.3(2)(b)P.D.P.P.Act

        The State of Assam............................................Complainant

                               -Versus-

        Sri Ajoy Handique 

        Sri Madhab Dutta..........................................Accused persons

 Appearance :-

             Smt.Jamila Khatoon,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri S.Sarma & Sri A.Bhattacharjee

             Advocates........................................For the accused persons

 

          Evidence recorded on         :  30.08.17, 06.12.17.

          Date of Argument               :  06.02.19.

          Date of Judgment               :  06.03.19. 
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                                               J U D G M E N T

        1.  The prosecution story in brief is that on 15.02.15

at about 10.40 am complainant Sri Bharat Dihingia, Asstt.Manager,

Security, S/o-(L) Robidhar Dihingia of Indian Oil Corp oration Limited

(IOCL), Assam Oil  Division (AOD), P.S. Digboi, Dist-Tinsukia-786171

lodged an FIR before the Officer in Charge, Makum Police Station to

the  effect  that  on  15.02.15  at  2.45  am,  unknown  accused

persons/miscreants  exposed the  product  pipe line by  digging soil

and punctured a hole on 6” Digboi Tinsukia Pipe Line (DTPL) wherein

HSD was in the line . It was observed that there was  an attempted

pilferage, near Fauji Restaurant, Nagaon, Makum which was detected

after search, by the night patrolling VDP members, after getting foul

smell of OIL leakage.  

                   2.  On receiving the Ejahar, the Officer-In-Charge of

Makum P.S registered a case vide Makum P.S case No. 43/15 u/s 379

of  IPC  R/W  Sec.3(2)(b)  of  the  Prevention  of  Damage  to  Public

Property Act. The police investigated the case and filed charge-sheet

against  the  accused  persons  Sri  Ajoy  Handique  and  absconder

accused Sri  Madhav Dutta  u/s  379 of  IPC R/W Sec.3(2)(b)  of  the

Prevention of Damage to Public Property Act. Summon was issued to

the accused persons. On appearance of the accused persons copy

was furnished and the charge were framed u/s 379 IPC R/W Sec.3(2)

(b) of the Prevention of Damage to Public Property Act. The same

was read over and explained to the accused persons, to which they

pleaded not guilty and claimed to be tried.
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  3.  The  prosecution  examined  10  (Ten)  PWs

including the complainant. The defence was of total denial. Heard

the argument and perused the evidence on record carefully.

Point for determination:

                    4. The  following  points  are  considered  for

determination of this case:

(i) Whether the accused persons on 15.02.15 with

intention  to  dishonestly  taking  out  HSD out  of

possession  of  IOCL punctured  hole  in  the  pipe

line  and  committed  theft  of  HSD  and  thereby

committed an offence punishable u/s 379 IPC ?

(ii) Whether on the same day, the accused persons

committed  mischief  by  exposing  product  pipe

line by digging soil and punctured a hole on the

pipe  line  of  IOCL(AOD),  Digboi  and  thereby

committed an offence punishable u/s 3(2)(b) of

P.D.P.P. Act ?

    

Discussions, Decisions And Reasons Thereof

               5. The prosecution adduced the following evidence

for establishing their case:   

 6. P.W.1  the  complainant  Sri  Bharat  Dihingia

deposed in his evidence that the occurrence of this case took place

on 15.02.15  and at  that  time  he  was  working  as  Asstt.Manager,

Security.  Their office is located between Digboi and Tinsukia 6 inch

pipeline through which petroleum product such as petrol, diesel and

kerosene are alternately passed.  At the distance of one kilometer
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each, 4 to 5 VDPs are deployed for night patrolling from the said

pipe line starting from 10 pm to 5 am.  The VDP on duty got smell  of

some petroleum product near Fauji Hotel situated on Digboi-Tinsukia

road.  On verification the VDP personnel found heavy smell of diesel

in  the  premises  of  a  house.   Accordingly,  said  VDP  personnel

reported the matter to Makum PS, COVDO and also to their security

control room Digboi at about 2.30 am.  Their control room reported

the matter to him as a security officer and then he along with three

armed  guard reached to the place and  after digging it was found

that  about three feet under the soil  there was one pipe tapping

point wherein there was a  6 inch pipe line and a valve and the line

was extended to the nalla of a nearby tea garden.  The valve was

closed  by  their  security  personnel  and  after  keeping  security

personnel  and armed guard he left  the place.   On the same day

morning  he  informed  the  maintenance  department  to  carry  out

necessary repair for resumption operation of the pipe line and after

going to his office he prepared the FIR and lodged the same before

the O/C Makum PS.  Ext.1 is the said FIR and Ext.1(1) and 1(2) are

his signatures.  Till filling of the said ejahar the assessment of loss

arising out of pilferage of pipeline could not be ascertained.  Police

recorded his statement.

7. PW.2-Sri Bulu Ghatowar is a hostile witness and

he  deposed  in  his  evidence  that  about  two  years  back  he  was

discharging duty in the  oil pipe line area  as a VDP. He know both

the accused persons. About two years back one night he along with

Horen Mech, Ajay Gowalla, Ajit Paharia and Prabhat Saikia were on

pipe line patrolling duty at Balijan and they saw that the pipe line

has been punctured at that place and they saw the connection of

pipe through the jungle from that place. Accordingly they reported

the matter to Makum PS. Later on, police arrested the accused Ajay

Handique in connection with the case. 
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8. PW.3-Sri Ajay Gowalla deposed  in his evidence that

on the  night of occurence he along with Bulu Ghatowar, Prabhat

Saikia,  Ajit  Paharia and Horen Mech were on patrolling duty from

Anandabag railway crossing to Nagaon M.E. School on Digboi Road.

At that time they found smell of oil near Fauji Hotel and went to see

the same  by lighting their torch . They saw that a pipe was fitted to

the  oil  pipe  and  the  said  fitted  pipe  was  connected  through the

garden.  They saw some persons  at  some distance but  could  not

recognize them. They reported the matter to Makum PS and IOCL

personnel came to the place and they searched for the persons but

did not find the said miscreants. 

9.  PW4- Sri Mohendra Prasad  deposed in his evidence

that on 15.02.15 he was posted at Digboi Refinery as Engineering

Asstt.  The informant Bharat Dehingia was the security officer of IOC,

Digboi  at  the  relevant  period.   On  the  day  of  occurrence  they

received information from IOCL, security department that leakage of

oil pipe occurred near Makum as their department is concerned with

the maintenance of oil pipes.  He accompanied the contractor and

other staffs to the place of occurrence and saw that a clamp was

fitted in the oil  pipe and oil  was leaking from that place and the

place was a plain field.  Later they repaired the same. Police seized

the  extra  fitted  pipes  from the PO in  his  presence.   Ext.2  is  the

seizure list and Ext.2(1) is his signature.

10.  Pw.5-Sri  Indrajit  Murah  is  another  seizure  list

witness. He deposed in his evidence that on 15.02.15 he was posted

as  homeguard  security  at  IOCL,  Digboi.   The  informant  Bharat

Dehingia  was  the  security  officer  of  IOCL,  Digboi  at  the  relevant

period.  The informant as the security officer of IOCL, Digboi detailed

him to go to Makum near Fauji Hotel stating that some leakage of oil

pipe had occurred there and he along with other staffs went to the

place of occurrence and they saw the leakage of oil pipe from below
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the ground.  Police also came to the PO and the maintenance party

of IOCL, Digboi had also come to the PO and they repaired the oil

leakage.  He put his signature on Ext.2 on being asked by the police.

Ext.2(2) is his signature.

11. PW6- Sri  Horen Mech  deposed in his evidence

that about three years back he was a VDP member and in the said

year he along with Ajit Paharia, Ajoy Gowalla, Pravat Saikia, Digen

Sen were on patrolling duty from 2nd Battalion to Asamiya Balijan

Gaon from 10 pm to 4 am.  During their patrolling duty they sensed

smell  of  oil  and they approached to that  place which was in the

boundary of the bari of accused Ajoy Handique. Thay found that hole

was dig at  the site of  oil  pipe and accordingly they reported the

matter to the Makum PS.  On being instructed by police they dig the

earth and saw that a pipe was connected from that place.  At that

time Ajoy Handique in his house and on being called by the police he

came to the place of occurrence.  Police detached the fitted pipe and

after detaching the same seized the said pipe and knots etc. in his

presence.   Ext.2  is  the  seizure  list  and  Ext.2(3)  is  his  signature.

Police  took  the  seized   materials  and  Ajoy  Handique  with  them.

Police recorded his statement in connection with this case.

12.  PW7 Shri  Ajit  Paharia  and  PW.8  Sri  Sagarjyoti

Phukan  couldnot say who had caused the pilferage of oil pipe. 

13. PW9-  Sri  Abhijit  Chetry   is  another  seizure

witness.  But  he  could  not  depose  anything  regarding  theft.  He

exhibited his signature over Exhibit 2 as Exhibit 2 (4) .

14. PW10- Sri Chitra Ranjan Buragohain  deposed in

his  evidence  that  on  15.02.15  he  was  posted  at  Makum  PS  as

attached office.   On  that  day  at  about  1.14  am,  O/C  Makum PS

received the information  from Pritish  Das  of  VDP committee that

some miscreants were stealing oil from the IOC pipeline near bypass
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NH-38 and they fled away while the VDP party flashed torch light.

After  getting  the  information  O/C  Makum  PS  entered  GD  entry

No.397 dtd.15.02.15 and directed him to proceed to the PO at NH-38

near bypass.  Thereafter, he opened MCD and went to the PO with

patrolling  party  and  intimated  to  IOCL  Engineering

Asstt.Mr.Mohendra Prasad.  He reached to the PO at about 1.30 am

and after inspection of the PO and he drew the sketch map of the

PO.  Ext.3 is the said sketch map and Ext.3(1) is his signature.  At

the PO he found that from the main DTPL pipe one small pipe was

fitted  and  following  the  said  pipe  he  reached  the  house  of  Ajoy

Handique.  But, he could not find him in his house.  At that time the

officials of the IOC came there and they stopped the leakage of the

DTPL pipe.  He examined and recorded the statement of witnesses

available in the place of occurrence.  On the same day, at about

10.40 am Asstt.Manager Security Bharat Dehingia lodged a written

ejahar  before  the  O/C  Makum  PS.   Ext.1  is  the  said  ejahar  and

Ext.1(3)  is  the  signature  of  O/C  Makum PS  Lalit  Ch.Borah  .   He

recorded the statement of the complainant.  He again proceeded to

the PO at 11 am and seized the pipe mentioned in the seizure list

from the PO.  Ext.2 is the seizure list.  Ext.2(5) is his signature and

recorded the  statement  of  the  seizure  witnesses.   Thereafter,  he

went to the house of Ajoy Handique and found him in his house.  He

apprehended  him  and  brought  him  to  the  Makum  PS  and  after

interrogation  arrested  him  in  connection  with  this  case  and

forwarded him to the judicial custody on the next day. Later on, from

his investigation, it came to his knowledge that Madhab Dutta was

also involved in the theft of oil from DTPL pipe line. After completion

of the investigation, he filed charge sheet getting sufficient materials

against  the  accused  Ajoy  Handique  and  Madhab  Dutta  showing

absconder in the charge sheet u/s 379 IPC R/W Sec.3(2)(b) of PDPP

Act.  Ext.4 is the charge sheet and Ext.4(1) is his signature.
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  15.  The Investigating Officer also deposed that PW2

Bulu Ghatowar stated before him that on the night of occurrence at

about 1 am they found smell of oil from the side of the house of

accused Ajoy Handique and after lightening their house they saw

two,  three persons  and tried to apprehend them.  But,  they fled

away  taking  the  advantage  of  darkness  and  after  reporting  the

matter police came and saw that a pipe line was fitted from the

house of accused to Digboi, Tinsukia pipe line (DTPL) through the

garden and the same was recovered and after informing the IOCL

authority they came and closed the leaking pipe and also stated that

Ajoy Handique fitted the pipe after digging 3ft.earth in his house.

  16.   The  Investigating  Officer  further  deposed  that

PW5- Indrajit  Mura also stated before him that  their  Sir  informed

them regarding theft of oil and accordingly he along with security

force went to the PO and saw near bypass in the courtyard of the

house  of  Ajoy  Handique  and  saw  that  about  6  inch  DTPL  some

miscreants  had  stolen  oil  by  pilfering  the  oil  pipe  and  oil  staff

repaired and removed the fitted pipe and the Makum Police seized

the same in his presence and he put his signature.

17.   Going  through  the  evidence  on  record  it  is

reflected that there was seizure made from the place of occurrence

and the same has been duly proved. As per the sketch map ( Exhibit

3) , the place of occurrence is shown to be the house of the accused

Shri Ajay Handique.  The investigating Officer  found that from the

main DTPL pipe one small pipe was fitted and following the said pipe

leads to the house of  accused Ajoy Handique.    The officials of the

IOC came there and they stopped the leakage of the DTPL pipe. The

Officials of IOC also deposed as witnesses in the case.   PW4- Sri

Mohendra Prasad , Engineering Asstt. ,Digboi Refinary deposed that

he  accompanied  the  contractor  and  other  staffs  to  the  place  of

occurrence and saw that a clamp was fitted in the oil pipe and oil
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was leaking from that place and the place was a plain field.  Later

they repaired the same. Police seized the extra fitted pipes from the

PO in  his  presence.   Ext.2  is  the  seizure  list  and  Ext.2(1)  is  his

signature.  Another  witnessPw.5-Sri  Indrajit  Murah,  homeguard

security at IOCL, Digboi deposed in his evidence that he along with

other  staffs  went  to  the  place  of  occurrence  and  they  saw  the

leakage of oil pipe from below the ground.  Police also came to the

PO and the maintenance party of IOCL, Digboi had also come to the

PO and they repaired the oil leakage. Ext.2(2) is his signature over

seizure list Exhibit 2. .

         18.   Considering all the above aspects it is found that

prosecution has been able to prove offences u/s  379 of IPC R/W

Sec.3(2)(b)  of  the  Prevention  of  Damage  of  Public  Property  Act

against  the  accused  persons  Sri  Ajoy  Handique   beyond  all

reasonable doubt and he is convicted under the said sections of law.

But  prosecution  failed  to  prove  the  ingredients  of  the  offences

punishable  u/s   379  of  IPC  R/W  Sec.3(2)(b)  of  the  Prevention  of

Damage  of  Public  Property  Act  against  accused  and  Sri  Madhab

Dutta  beyond  reasonable  doubt.   Accordingly,  the  accused  Sri

Madhab  Dutta  is  acquitted  from  offences  u/s   379  of  IPC  R/W

Sec.3(2)(b) of the Prevention of Damage of Public Property Act. 

 

 19.   Heard  the  accused  person  on  the  point  of

sentence. On perusal of the same and submission of the ld. Counsel,

I find that the accused could have avoided the whole circumstances

but  he  wilfully  committed  the  offence  and  hence   it  attracts  no

benefit u/s 3/4 Probation of Offenders Act. However, the accused Sri

Ajoy Handique pleaded leniency stating that he is about 35 years of

age and that he is the sole earning member of his family and he has

small  children.  Considering  the  antecedents,  age  and  prayer  of
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leniency,  I  am  of  the  considered  view  that  imposition  of  lesser

punishment will meet the ends of justice. 

20.    Accordingly,  I  sentence  the  convict/accused

person Ajoy Handique to undergo S.I. for one and half month and to

pay a fine of Rs. 1,500/- (Rupees Fifteen hundred) for offences u/s

379 I.P.C., and in default of fine, to undergo S.I. for 20 (Twenty) days.

He is further convicted u/s Sec.3(2)(b) of the Prevention of Damage

of Public Property Act and sentenced to undergo S.I. for one and half

month  and to pay a fine of Rs. 1,500/- (Rupees Fifteen hundred)

and in default of fine, to undergo S.I. for 20 (Twenty) days under said

section.Both the sentences are to run concurrently and the period of

detention already undergone by the accused person shall be set off

against the substantive sentence.

   21.  The fine imposed by sentence if paid or realised

shall be deposited in the Treasury through proper head. Convicted

accused be furnished free copy of judgment. 

 This case is accordingly disposed of.

Given under my hand and seal of this Court on the 06th

day of March, 2019.

         (A.Bhattacharyya)                            (A.Bhattacharyya)
  Chief judicial Magistrate,                            Chief Judicial Magistrate,

     Tinsukia.                                                     Tinsukia.  
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APPENDIX

PROSECUTION WITNESSES:

P.W.1  Sri Bharat Dihingia

PW.2-Sri Bulu Ghatowar

PW.3-Sri Ajay Gowalla

PW4- Sri Mohendra Prasad

Pw.5-Sri Indrajit Murah

PW6- Sri Horen Mech

PW7 Shri Ajit Paharia 

PW.8 Sri Sagarjyoti Phukan

PW9- Sri Abhijit Chetry

PW10-Sri Chitra Ranjan Buragohain  

PROSECUTION EXHIBITS:

Ext.1- Ejahar,

Ext.2- Seizure list, 

Ext.3- Sketch map,

Ext.4- Charge sheet,

                   (A.Bhattacharyya)
                  Chief Judicial Magistrate,
                                                                   Tinsukia.   


