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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 49/16

            Under Section 379/411 of the Indian Penal Code

             The State of Assam..............................................Complainant

                                      -Versus-

  Sri Hareswar Hazarika........................................Accused person

Appearance:-

             Smti Jamila Khatoon

             Ld. Addl. Public Prosecutor.......................For the State

             Sri Nibha Kalita

             Advocate...............................................For the accused

    Evidence recorded on          :  16.02.2017, 06.06.2018, 12.07.2018,  
25.09.2018, 27.11.2018.   

    Date of Argument                :  18.02.2019.

    Date of Judgment                 :  19.03.2019.
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                                               J   U  D  G  M  E  N  T

 1. The prosecution case in brief  is that on 06.01.16

the complainant Sri Pradip Rajkonwar filed an Ejahar before the Officer

in charge, Bordubi PS. stating  inter alia that on 06.01.16, Sri  Monoj

Boraik, VDP member informed him that 23 numbers of asbestos sheets

were stolen from well no. 285 and the said asbestos sheets were found

in  the house of  Sri  Hareswar  Hazarika.  After interrogation,  the said

Hareswar Hazarika informed that the said asbestos sheets were sold to

him by some persons of Deohal tea estate. Later on the said asbestos

sheets were handed over to police of Bordubi PS. Hence, the case.

                     2. Upon  receiving  the  Ejahar,  the  officer-in-charge,

BorDUBI  PS.  registered  a  case  vide.  Bordubi  PS.  case  No.  5/16  u/s

379/411 of  IPC.  Police  investigated the case  and filed charge-sheet

against  the  accused  Sri  Horeswar  Hazarika  u/s  379/411  of  IPC.

Summons  were  served  upon  the  accused  person  and  on  his

appearance copy was furnished and the charge of offence u/s 379/411

IPC was framed, read over and explained to the accused, to which he

pleaded not guilty and claimed to be tried. 

        3. The prosecution  examined 6 (Six)  PWs.  including

the IO. Heard the argument and perused the evidences, documents

and record carefully.

 4.     Point for determination:

  The following points are considered for determination of this case:

 i) Whether the accused person on 06.01.16 at about 3.00

pm,  dishonestly  received  23  nos.  of  asbestos  tin  roofs

belonging  to  Oil  Well  No.  285  knowing  and  having

knowledge that the same are stolen property and thereby
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committed an offence liable to be punished under section

379/411 I.P.C.?

Discussions, Decisions And Reason :

                5.  The prosecution adduced the following evidence for

establishing their case:   

  6.  PW-1,  Sri  Pradip  Rajkonwar,  the  complainant

deposed  in  his  evidence  that  on  06.01.16,  Sri  Monoj  Boraik,  VDP

member informed him that 23 numbers of asbestos sheets were stolen

from well no. 285 and accordingly he lodged a written FIR before the

O/c, Bordubi PS in this regard. Ext.1 is the said FIR and Ext.1(1) is his

signature. Later on, police recovered the stolen 23 sheets of asbestos

sheets and Monij Boraik stated to him that the same were recovered

from the house of  the accused Horeswar  Hazarika.  He went  to  the

police station and saw the said asbestos sheets in the PS. Police seized

the said 23 numbers of asbestos sheets in his presence. Ext. 2 is the

seizure list and Ext.2(1) is his signature.

7. PW.2  Sri  Nityananda  Saikia,  ASI  of  Oil  Security,

Duliajan deposed in his evidence that somebody reported the security

office  that  some  asbestos  tins  were  in  the  house  of  the  accused

Hareswar Hazarika. He along with other security staff and police went

to the house of the accused Hareswar Hazarika and found 23 nos. of

asbestos tins found in his house. The police seized the said asbestos

tins  in  his  presence.  Ext.2  is  the  seizure  list  and  Ext.2(2)  is  his

signature.  Police  brought  the said  seized tins  and also the accused

Hareswar Hazarika to Bordubi PS.

8. PW.3 Sri Munu Baraik deposed in his evidence that

he knew the accused Hareswar Hazarika. About two years back, police

party came to Dharia gaon. The police party asked him to show the

house  of  the  accused  Hareswar  Hazarika  and  he  accordingly

accompanied the police party and showed the house of accused and
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thereafter  he  returned  back.  He  could  not  say  what  happened

thereafter.

9. PW.4 Sri  Apu Sonowal could not depose anything

regarding the incident. 

10. Pw.5  Sri  Rofiul  Haque  is  a  seizure  witness.  He

deposed in his evidence that on 06.01.16 the O/c of Bordubi PS Sri

Amulya Gogoi directed ASI Hemanta Hazarika to go to Deohal as some

asbestos sheets had been found there. Accordingly, he along with ASI

Hemanta Hazarika went to Deohal, at the house of Hareswar Hazarika

and saw 23 numbers of asbestos sheets inside the house. ASI Hemanta

hazarika seized those 23 numbers of asbestos sheets in presence of

him. Ext.2 is the said seizure list and Ext.2(3) is his signature.

11. PW.6, the Investigating Officer of the case ASI Sri

Hemanta Hazarika deposed in his evidence that on 06.01.16 at about

3.30 pm, Oil Security Sri Pradip Rajkonwar came to O/c, Bordubi PS and

stated  that  the  asbestos  had  been  recovered  from  the  house  of

Hareswar Hazarika which were stolen from the well khat no. 285 and

after  receiving  the  said  information,  O/c  of  Bordubi  PS  Sri  Amulya

Gogoi  registered  the  same as  Bordubi  PS  GD Entry  No.  106 dated

06.01.16 and endorsed him for investigation of the case. Ext.3 is the

extract  copy  of  the  said  GD  entry.  After  taking  the  charge  of

investigation, he proceeded to the place of occurrence at Dharia Raituk

gaon, Hatimara Borguri line at the house of Hareswar Hazarika along

with Pradip Rajkonwar and oil security party and drew up a sketch map

of the place of occurrence. Ext. 4 is the sketch map and Ext.4(1) is his

signature. He found 23 nos. of  asbestos sheets inside the house of

Hareswar Hazarika and accordingly he seized those asbestos sheets in

presence of the witnesses. Ext.2 is the seizure list and Ext.2(4) is his

signature.  He  also  found  the  accused  in  his  house  and  after

interrogation he brought him to the Bordubi PS. Later on, he arrested
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the accused person and forwarded him to the Court. He recorded the

statement of the witnesses available in the place of occurrence. On the

same day,  at  about 6.00 pm Sri  Pradip Rajkonwar lodged a written

ejahar before O/c, Bordubi PS and after getting the said ejahar, O/c of

Bordubi  PS  registered  the  same  as  Bordubi  PS  case  No.  5/16  u/s

379/411 IPC and again endorsed him to investigate the case. Ext. 1 is

the said ejahar and Ext.1(2)  is the signature of  O/c,  Bordubi  PS Sri

Amulya gogoi with his endorsement, which he knew. On the next day,

he went to the Oil  Khat No. 285 situated at Deohal and drew up a

sketch map of the place of occurrence. Ext.5 is the sketch map of the

said Oil Khat no. 285 and Ext.5(1) is his signature. After completion of

the investigation, he filed charge sheet against the accused Hareswar

Hazarika getting sufficient materials u/s 379/411 IPC. Ext.6 is the said

charge sheet and Ext. 6(1) is his signature.

   12.   Heard  Learned  Counsel  for  the  accused  and

Learned Addl P.P. Going through the evidence on record it is reflected

that out of six prosecution witnesses, PW1 Shri Pradip Rajkonwar is the

complainant  of  the  case  as  well  as  seizure  list  witness.  PW2  Shri

Nityananda Saikia  and PW3 Shri Rofiqul Haque are  other  seizure list

witnesses.   PW3 Shri Munu Baraik and PW4 Shri Daben Sonowal are

independent witnesses and they could not depose anything regarding

the occurrence. PW6 ASI Shri Hemanta Hazarika is the investigating

Officer of the case  and he deposed in his official capacity.    The three

seizure  list  witnesses  clearly  deposed  in  tune  that  that  police

recovered the stolen 23 sheets of asbestos sheets from the house of

the accused Horeswar Hazarika. PW1 deposed that he  went to the

police station and saw the said asbestos sheets in the PS. Police seized

the said 23 numbers of asbestos sheets in his presence. PW2 deposed

that he along with other security staff and police went to the house of

the accused Hareswar Hazarika and found 23 nos.  of  asbestos tins

found in his house. PW6 the I.O. of the case also proved the seizure of

the said asbestors from the house of the accused person. He deposed
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in  his  evidence  that  after  taking  the  charge  of  investigation,  he

proceeded to the place of occurrence at Dharia Raituk gaon, Hatimara

Borguri  line  at  the  house  of  Hareswar  Hazarika  along  with  Pradip

Rajkonwar and oil security party  and found 23 nos. of asbestos sheets

inside the house of Hareswar Hazarika and accordingly he seized those

asbestos sheets in presence of the witnesses. Ext.2 is the seizure list

and Ext.2(4) is his signature. On the pther hand the accused failed to

produce any document regarding his bonafide possession of the said

asbestor sheet. He failed to produce any document I  support of his

contention that the same were purchased by him. 

13.   Considering  all  the  above,  it  is  found  that

prosecution has  been able to prove  offence u/s 411 I.P.C. against the

accused person beyond reason able doubt. The accused Shri Hareswar

Hazarika is convicted u/ s 411 I.P.C.

  14.   On hearing  the  accused  persons  on  the  point  of

sentence I find that the same attracts no benefit u/s 3/4 of Probation of

Offenders  Act.  The  accused  person  could  have  avoided  the  whole

situation  but  he  intentionally  committed  the  offence.  However,  the

accused pleaded leniency stating that he did not commit any criminal

offence earlier and that he has liabilities to  look after his  relatives. 

         15.  Considering the antecedents and prayer of leniency, I

am of the considered view that imposition of lower punishment will 

meet the ends of justice. Accordingly I sentence the convict accused 

Shri Hareswar Hazarika to pay fine of Rs. 2,000/- (Two  thousand) for 

offence u/s 411 IPC, in default of fine he is to undergo SI for another 

one month. The fine imposed by the sentence if paid or realised shall 

be deposited in Government Treasury.                                                    
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16.  This case is accordingly disposed of.

           Let a free copy be furnished to the accused. 

Given under my hand and seal of this Court on the 19th day of March,

2019.

 
      (Mrs Audri Bhattacharyya)   
         Chief Judicial Magistrate,

                  Tinsukia.

Dictated and corrected by me.

(Mrs Audri Bhattacharyya)               
Chief Judicial Magistrate,
      Tinsukia.                                                            
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Pradip Rajkonwar,

P.W2- Sri Nityananda Saikia,

P.W3- Sri Munu Baraik,

P.W4- Sri Apu sonowal,

P.W5- Sri Rofiul Haque,

P.W6- ASI Sri hemanta Hazarika, I.O..

PROSECUTION EXHIBITS  :

Ext.1- Ejahar,

Exh.2- Seizure list, 

Exh.3- Bordubi PS GDE No. 105 dt. 06.01.16,

Exh.4- Sketch map of PO no.1,

Exh.5- Sketch map of PO no.2,

Exh.6- Charge Sheet,     

   ( Mrs Audri Bhattacharyya )
                  Chief Judicial Magistrate,
                                                                     Tinsukia. 


