
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :   TINSUKIA

Present  :   Smt. A.Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 178/16

                 Under Section 354(D) of the Indian Penal Code 

             The State of Assam........................................Complainant

                                      -Versus-

   Sri Mousom Boruah......................................Accused person   

Appearance :-

             Smt.Jamila Khatoon,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri P. Bhowal

             Advocate...............................................For the accused

 

          Evidence recorded on         : 04.01.18, 15.02.18, 02.07.18, 
        29.10.18, 10.12.18, 18.01.19.

          Date of Argument               : 25.03.19.

          Date of Judgment               : 30.03.19.



                                                J   U  D  G  M  E  N  T

 1.  The  prosecution  case  in  brief  is  that  on  23.01.16

complainant Sri Sideswar Gogoi filed an Ejahar before the Officer-In-Charge

of  Tinsukia  police  station  stating  inter-alia that  since  last   few  days  ,

Advocate Sri Mousam Baruah of Makum Gandhi Nagar, who is  practicing of

Tinsukia Bar Association,  had been harassing  his daughter  in different

ways taking advantage of  his love affairs with her.  In night hours, he along

with  unknown  persons  came  in  front  of  his  gate  and  wrote  some

objectionable things in gate of the complainant and also send objectionable

message to his daughter’s mobile. On 22.01.16 night at about 12.30 pm

FIR  named  accused  person  along  with  two  unknown  youth  came  in  a

vehicle and stopped in front of the gate of the complainant  and shouted

his daughter’s name.  Hence he filed this case. 

                     2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Tinsukia P.S registered a case vide. Tinsukia P.S case No. 107/16 u/s 354(D)

of IPC.  The police investigated the case and filed charge-sheet against the

accused Sri Mousom Boruah u/s 354(D) of the Indian Penal Code. Summons

was issued to the accused and on appearance of the accused person, copy

was furnished. Charge was framed u/s 354(D) of IPC. The charge was read

over and explained to the accused,  to which he pleaded not guilty and

claimed to be tried. 

        3. The prosecution examined as many as 7 (seven) PWs

including the I.O. The defence was of total denial. Statement of the accused

was recorded u/s 313 Cr.P.C. Heard the argument and perused the evidence

on  record carefully.



Point for determination

  4.           The following points are considered for determination

of this case:

(i) Whether  the  accused  person  Shri  Mausam

Baruah attempted to contract the daughter of the

complainant  Sri  Sidheswar  Gogoi  to  foster

personal interaction repeatedly and on 22.01.16

at about 12.30 am along with some other boys

created unruly scene by using filthy language in

his daughter’s name and thereby committed the

offence of stalking punishable u/s 354(D) of IPC ?

Discussions, Decisions And Reasons Thereof

                5.  The  prosecution  adduced  the  following  evidences  for

establishing their case:   

  6. PW-1 Sri Sidheswar Gogoi, the complainant  deposed in

his evidence that the occurrence of this case took place on 22.02.16 at

12.30 am (midnight).  At that time he was sleeping and he heard hue and

cry in front of his gate and the accused was shouting against his daughter

that he would take her etc.  The complainant  went outside the house and

in the meantime the accused  went away on his car.  On earlier occasions

also the accused had created the same type of incident in front of his gate

but he did not pay any heed.  

7. P.W2-Smti  Jahnabi  Gogoi  is  the  daughter  of  the

complainant. She deposed in her evidence that the accused Sri Mousam

Boruah had been known to her  since the year 2007, from the time she

studied  in G.S. Lohia College, Tinsukia.  They had love affairs in the year

2009. One day in the year 2009, she along with Mousam Baruah came to

Tinsukia Court to apply for registration of their marriage.  They together put

their signatures on some papers and on the said papers three of the friends



of the accused had  also put their signatures in presence of advocate. The

accused took the said papers with him but she could not say what he did of

the said papers.  She was in the impression that a notice would come from

the office within  three  months  but  when no any such  notice  came she

enquired to the accused about the said papers but the accused did not pay

any attention. Later on, the relationship in between her and the accused

turned to bitter. One day, she enquired about the said papers through one

advocate  and  came  to  know  that  her  marriage  with  the  accused  was

registered.  Since  the  year,  2015  she  stopped  meeting  the  accused  or

keeping any contact with him.  Whenever the accused met her on the way

he uttered  slang  language.  This  witness  further  deposed that   accused

passed some remarks coming near their house. 

8.   It is further alleged by PW2 that  in the year 2015 one day

on the 2nd Saturday,  while she was coming back to her house from her

office  in  an  auto  rickshaw,  the  accused  stopped  the  auto  near  railway

crossing of Makum town and asked her to get down from the auto rickshaw

otherwise he would insult her.  Thereafter, she got down from the auto and

he took her in his vehicle in a solitary place and he pressed her to withdraw

the divorce case.  On 22.01.16 at about 12.30 am (midnight), she heard

sound of horn of a vehicle outside their house and after sometime they

heard the sound of their gate and the person uttering his name as Mousam

Baruah asked her to come out of their house.  She peeped through the

window of their house and she noticed that the accused Mousam Baruah

was standing outside by holding their gate with hands.  The accused was

uttering threat by saying that he could go to any extent.  He also said that

no purpose would be served by lodging divorce case and he threatened her

to face  dire consequences.  After hearing the same her father opened the

door of their house and at that time his vehicle came and two boys got

down from his vehicle and took away the accused in the said vehicle.

               9.  P.W3- Smti Sewali Gogoi, the wife of the complainant

deposed in her evidence that the occurrence of this case took place on



22.01.2016 at about 12.30 am.  At that time  she along with her husband

and daughter  Jahnabi  were  in  their  house.  They heard the   stopping a

vehicle in front of their gate and heard of blowing horn of the car. She and

her daughter peeped through the door of the house and saw the light of

the said car and heard sound of the  horn. They also saw the accused

Mausam Baruah approaching to their front gate and hitting the gate and

shouting and asking Jahnabi to come out. He also shouted  that he would

drag her and no one can do anything. The accused was shouted  that he

being an advocate and once he had dragged her from auto and put  her

inside  his  car.  The  accused  was  also  uttering  slang  language  to  her

daughter. While the accused was shouting by uttering such words, two of

his  companions  dragged  the  accused  inside  the  car,  but  the  accused

continued to utter the slang language till he was taken inside the car.  Her

husband opened the gate of their house, but at the same time the accused

was taken by his companions in the said car.

        10. P.W4- Smti Gitashree Nath has deposed in her evidence

that she did not know the accused but she heard his name from police on

the next day of occurrence.  On 22.01.16 at about 12 pm she was at her

house.  At  that  time she heard the sound of vehicle near the house of

complainant and heard that someone was shouting by calling the name of

Suman Suman, who is the daughter of complainant.  Then they switch on

lights  of  their  house  and  saw  that  one  vehicle  left  from  the  place  of

occurrence.  Next day when police came they came to know from police

that the accused came on the day of occurrence.

                   11. P.W5- Smt.Runu Pathak  deposed in her evidence that

the complainant  is  her  neighbour.   She did not know the accused.   On

22.01.16 at about 12 pm she was at her house.  At that time she heard the

sound of vehicle near the house of complainant and heard that someone

was shouting by calling the name of Suman Suman, who is the daughter of

complainant.  Then they switched on lights of their house and saw that one



vehicle left from the PO.  Next day police came they came and recorded her

statement.

   12. PW6-  Smt.  Arpana  Chawrok  deposed in  her  evidence

that she knew the complainant as well as  the daughter of the complainant

Jahnabi who is the victim of this case.  She also knew the accused Mousam

Baruah.  At that time she heard the sound of vehicle and also heard the

sound of a person  calling the name of Suman. She also deposed that the

said person told that he was  Mousam.  She was inside at that time.

                      13. PW7-Smt. Sunita Deka is the investigating Officer of the

case. She deposed in her evidence that on 23.01.16 she was at Tinsukia PS

as SI of police. The complainant Sri Sideswar Gogoi lodged an ejahar before

O/C Tinsukia PS on 23.01.16 and the O/C Tinsukia PS registered the said as

Tinsukia  PS  Case  No.107/16  u/s  354(D)  IPC  and  endorsed  her  for

investigation  of  the  case.   Ext.1  is  the  said  ejahar  and  Ext.1(2)  is  the

signature of O/C Hironya Kr.Borah with his endorsement.  Accordingly, she

took  the  charge  of  the  said  case  and  recorded  the  statement  of  the

complainant  in  the  PS.   On  26.01.16  she  visited  the  PO  situated  at

Gelapukhuri which is the house of the complainant. She drew the sketch

map of the PO.  Ext.2 is the sketch map and Ext.2(1) is her signature.  She

recorded  the  statement  of  witnesses  available  in  the  PO  including  the

victim of  this  case.   She seized one copy of  paper  mentioning  mobile

No.9706118117.   Ext.3  is  the seizure  list  and Ext.3(1)  is  her  signature.

Thereafter, she gave requisition for obtaining the SDR of the said mobile No

to SP, Tinsukia.  She informed the accused over phone to appear before PS

and accordingly the accused Sri Mousam Baruah appeared before the PS on

30.01.2016 and after interrogation she arrested him and later on released

him on bail.   After the completion of the investigation getting sufficient

materials against the accused person she filed CS u/s 354(D) IPC.  Ext.4 is

the charge sheet.  Ext.4(1) is her signature.



 14.  Heard Learned Counsel for the accused and learned Addl

P.P.  Going  through  the  evidence  on  record  it  is  reflected  that  out  of  7

prosecution witnesses, PW7 Smti Sunita Deka is the Investigating Officer of

the  case.  This  witness  deposed  in  her  official  capacity  regarding  the

procedure of investigation and had no personal knowledge of the incident

as alleged in the Ejahar.  The three witness PW1 Shri Sidheswar Gogoi  is

the complainant of the case and PW2 Smti Jahnabi is the victim/ daughter

of the complainant and they are related witnesses. PW3 Smti Sewali Gogoi

is the wife of the complainant. The other prosecution witnesses  PW4 Smti

Gitashree Nath, PW5 Smti Runu Pathak, PW6 Smti Arpana Chowrak are the

neighbours  of  the  complainant  and  they  reside  just  near  the  place  of

occurrence, which is the house of the complainant. The three prosecution

witnesses  PW1 Shri  Sidheswar  Gogoi,  PW2 Smti  Jahnabi  and  PW3 Smti

Sewali Gogoi deposed in support of the prosecution case as alleged in the

Ejahar. But during cross examination PW1 Shri Sidheswar Gogoi deposed

that he did not see the person as to who was the person inside the car but

he  was  confirmed  that  it  was  the  accused  person.  This  witness  also

deposed that after hearing sound of  person he became confirm that the

person was Mausam Baruah. But the question that arises at this point is

whether  the  said  statement  made  by  PW1 that  after  hearing  sound  of

person he became confirmed that the person was Mausam Baruah is wholly

reliable or not. If the evidence of the Investigating Officer (PW7) is gone

through, more specifically the cross examination part, it is reflected that

PW1 did not state before I.O. that after hearing sound of person he became

confirmed that the person was Mausam Baruah. Thus the witness deposed

the same before the Court for the first time and this cannot be wholly relied

upon to  convict  the  accused  person.  This  raises  a  doubt  regarding  the

identity of the person who came to the gate and shouted the name of the

daughter of the informant. 

 15.  The three independent witnesses  PW4 Smti Gitashree

Nath, PW5 Smti Runu Pathak, PW6 Smti Arpana Chowrak deposed before

the Court that on the night of occurrence  they heard one person calling the



name of the daughter of the informant.  But none of the witnesses deposed

that they had seen the accused person on that particular night at the place

of occurrence. These witnesses are the immediate neighbours but could not

depose anything with regard to the  presence of the accused person near

the  house  of  the  complainant  on  any  other  occasion  also.  One  of  the

witness PW6 Smti Arpana Chowrak further deposed that the said person

who  came  on  the  hight  of  occurrence  and  shouted  the  name  of  the

daughter of  the complainant also shouted that “I  am Mousom”. But the

evidence of PW4 Smti Gitashree Nath, PW5 Smti Runu Pathak as well as

PW1 Shri Sidheswar Gogoi, PW2 Smti Jahnabi  and PW3 Smti Sewali Gogoi

is silent with regard to the person identifying himself as “I am Mousom”  on

the night of occurrence. Hence this raises a doubt regarding the credibility

of the said witness.  Moreover the independent witnesses did not depose

anything with regard to use of any filthy language by the accused person. 

           16.    The present case is registered u/s 354(D) I.P.C. . Section 

354D of the Indian Penal Code defines Stalking as follows:-

(1) Any man who—
1. follows a woman and contacts, or attempts to contact such woman to foster 

personal interaction repeatedly despite a clear indication of disinterest by such 
woman; or 

2. monitors the use by a woman of the internet, email or any other form of 
electronic communication,commits the offence of stalking;

Provided that such conduct shall not amount to stalking if the man who pursued it 
proves that— 

1. it was pursued for the purpose of preventing or detecting crime and the man 
accused of stalking had been entrusted with the responsibility of prevention and
detection of crime by the State; or

2. it was pursued under any law or to comply with any condition or requirement 
imposed by any person under any law; or



3. in the particular circumstances such conduct was reasonable and justified.

(2) Whoever commits the offence of stalking shall be punished on first conviction with 
imprisonment of either description for a term which may extend to three years, and 
shall also be liable to fine; and be punished on a second or subsequent conviction, with
imprisonment of either description for a term which may extend to five years, and shall
also be liable to fine. 

17.    The evidence on record  falls short of evidence to prove

that the accused committed the offence of stalking on  22.01.16 at about

12.30.am.  Prosecution witness PW2 Smti Jhanhabi Gogoi  in her evidence

in chief  narrated another  incident of the year 2015 and it is alleged that

the accused stopped the auto wherein PW2 was going  after her office and

just  near railway crossing of Makum town he asked her to get down from

the auto. Then he took her in his vehicle in a solitary place and he pressed

her  to  withdraw  the  divorce  case.  But  the  said  allegations  are  not

mentioned in the Ejahar and nor proved by way of any other prosecution

witnesses. 

      18.  Another point to be noted is that the complainant had

mentioned in the Ejahar that the accused person used to write offensive

things  on piece of papers  regarding his daughter and kept the same in the

gate of his house during night hours. It is also alleged that the accused

person had sent offensive message to his daughter over mobile phone. But

when  the  Investigating  Officer  was  asked  question  on  this  count,  the

Investigating Officer deposed that  she had asked for the paper wherein

some offensive words were written by accused and left in their compound

by  the  accused  but  the  complainant  did  not  give  those  papers  .   The

Investigating Officer PW7 also deposed in her cross examination that when

she  asked for the mobile wherein the offensive messages were send by the

accused to his daughter same was not given to her saying that the number

has been changed.  The complainant also told me that the previous sim of

the mobile was no more with him. Hence though allegations are made in

the  Ejahar,  the   prosecution  side  failed  to  prove  the  same  by  way  of

evidence.   Moreove  PW-1 Sri  Sidheswar  Gogoi,  the  complainant   in  his



cross-examination  deposed  that  some  people  can  imitate  the  sound  of

some particular persons.  As per law Mousum Baruah is the husband of his

daughter  namely  Jahnabi  Gogoi.  In  the  year  2009  the  marriage  was

performed. But later on  she refused to go with Mousam Baruah and restore

the conjugal life.  Mousam Baruah had filed a restoration of conjugal life

case and his  daughter Jahnabi Gogoi had also filed a Divorce case against

Mousam Boruah and those two cases were pending since long before the

present case.  

19. Considering  the  reasons,  I  find  that  the  prosecution

failed to prove beyond all reasonable doubts that the accused committed

the offence of stalking.  Hence the accused is acquitted on benefit of doubt.

I exonerate the accused from the charge punishable u/s 354(D) of the IPC

setting him at liberty forthwith. The bail bond shall stand cancelled after six

months.

20. This case is accordingly disposed of.

 Given under my hand and seal of this Court on the 30th day of

March, 2019.

      Dictated and corrected by me.

         (A.Bhattacharyya)                                               (A.Bhattacharyya )
     Chief judicial Magistrate,                                    Chief Judicial Magistrate,

     Tinsukia.                                                               Tinsukia. 



APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Sidheswar Gogoi. 

P.W2- Smti Jahnabi Gogoi.

P.W3- Smti Sewali Gogoi.

P.W4- Smti Gitashree Nath.

P.W5- Smt.Runu Pathak.

PW6- Smt.Arpana Chawrok.

PW7- Smt.Sunita Deka, I.O..

PROSECUTION EXHIBITS  :

Ext.1- Ejahar,

Ext.1(1)- signature of PW1.

Ext.2- Sketch map,

Ext.2(1)- signature of PW7.

Ext.3- Seizure list.

Ext.3(1)- signature of PW7.

Ext.4- Charge sheet.

Ext.4(1)- signature of PW7.

                 (A.Bhattacharyya)           
                  Chief Judicial Magistrate,     
                                                                       Tinsukia.   


