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BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA :::::::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

            M.A.C.T Case No.  28 of 2015

 
1.   Smt. Parmila  Devi,
     W/o. Late  Chandra  Kishor  Thakur,
      Aged  About 35  years,

2.   Miss  Aarati  Kumari, 
 D/o. Late  Chandra  Kishor  Thakur,
 Aged  About 16  years,
 (Minor,  represented  by  Claimant no. 1),

3.   Master  Hemant Kumar  Thakur, 
      S/o. Late  Chandra  Kishor  Thakur,
      Aged  About 12  years,

           (Minor,  represented  by  Claimant no. 1),

4.   Miss  Anjali  Kumari,
 D/o. Late  Chandra  Kishor  Thakur,
 Aged  About 9  years,
 (Minor,  represented  by  Claimant no. 1),

All 1 to 4 (claimants) above  named  are  residents  of   -  2nd

IRBN,   Jairampur,  P.S  –  Jairampur,   District   -   Changlang
(Arunachal  Pradesh)  and Permanent  residents  of  village –
Kumai,   P.O   -   Nari,   P.S  -   Ghanshyampur,  District-
Darbhanga(Bihar) 
PIN - 847103   
                                              .........…………Claimants.

               -Versus- 

1.   Sri Dhan  Gogoi,
      S/o.  Sri  Dilip  Gogoi,
      Temporary  Resident  of – Phulbari  Gaon,
      P.S  Lekhapani,  
      District -  Tinsukia (Assam).

Having  permanent  address  of  -
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C/o.  Sri  Bhim  Bahadur  Chetry,
Son  of  Late  Damboru  Bd. Chetri,  
R/o.  Balukhad,  Margherita,  Near  Hindi  High  School,
P.O & P.S  -  Margherita,
District -  Tinsukia (Assam)
(Driver of  vehicle  AS-23-M-1469).
  

2.  Sri  Bhim  Bahadur  Chetry,
     Son  of  Late  Damboru Bd.  Chetri

          R/o.  Balukhad,  Margherita,  Near  Hindi  High  School,
          P.O & P.S  -  Margherita,
          District -  Tinsukia (Assam)
          (Owner of  vehicle  AS-23-M-1469)

3. The National Insurance  Co. Ltd.,  
     Having  its  Divisional  Office  at
     Inder  Mansion,  Near  ASTC,
     P.O,  P.S  &  District -  Tinsukia (Assam) 

(Insurer of vehicle bearing  no. AS-23-M-1469)

                                           ..................Opposite Parties. 
 

             Appearance:-

  Sri D. Chichra

  Advocate……………......……...............…..For the Claimants.  

  Smt. R. Dey & G. Pradhan

            Advocate...............…..For the Opposite Party no. 1 &2.

  Sri D.  Mishra

            Advocate........……............…..For the Opposite Party no. 3.

  

  Date of Argument   :   13.03.2019 

  Date of Judgment   :   29.03.2019

            J  U D G M  E  N  T

1. This  is  an  application  filed U/s. 166 Motor Vehicle Act, 1988 by

which the claimant  namely, Smt. Parmila  Devi, Miss  Aarati  Kumari,

Master   Hemant   Kumar   Thakur,   Misss   Anjali   Kumari seeking

compensation on account  of   the  death of  Late  Chandra   Kishor
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Thakur who died  in a motor  vehicle  accident. The deceased was the

husband of Claimant no. 1 and  father  of the claimant no.  2, 3 and  4

respectively.  The   Claimants   have   prayed   for  award  of   Rs.

60,39,856.00 alongwith @ 9% interest  from  the  date  of  filing  of

case till realization  of  final  payment  being  the  just  compensation

to meet  the  ends  of  justice  

2. The Opposite party no. 1 & 2, i.e  the driver and owner   of  the

alleged  vehicle have contested  the case by filing written  statement.

The Opposite  Party no. 3, i.e, the  National  Insurance  Co. Ltd.,  the

Insurer  of the vehicles  bearing  no. AS-23-M-1469  have  contested

the  case by filing written  statements. In their written statement  the

opposite parties  have taken all the  routine  pleas and denies  the

case  of   the claimant and  prayed  for   dismissal   of   the  claim

petition.

3. Upon pleadings  the  following issues  are  framed  by  the Tribunal :

 
(i)Whether deceased Chandra Kishor  Thakur    died  in a

road accident which occurred on 19.07.14 at  about  3:30

P.M near   Shiv   Mandir   area,  Jairampur,   Jagun  Road

under  Lekhapani P.S  due to contributory  negligence  on

the  part  of  vehicle   bearing registration Nos. AS-23-M-

1469(Maruti   Van)  &   AR-12-4939(Bajaj   Pulsar

Motorcycle) ? 

(ii) Whether  the  claimants  are  entitled  to  get

compensation? If so, to what extent and from whom?   

4. During  the  course  of  hearing  the claimant  examined   herself

alongwith  three others   in support of her claim, whereas the OP’s

have  adduced    evidence of  one  witness.

5. The Tribunal has heard the argument advanced by the parties at

length and also, deciphered the materials on record for an appropriate
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outcome of the instant case.

DISCUSSION, DECISION AND REASON THEREOF

6.CW.1, Smt. Parmila Devi,  the  wife  of  the deceased, Late  Chandra

Kishor  Thakur has  deposed in  her  evidence  in  affidavit  that  on

19.07.14   while   her  husband  Lt.   Chandra   Kishor   Thakur   was

returning  back  on his motorbike  bearing  registration  no. AR-12-4939

to 2nd    IRBN, Jairampur,  P.S Jairampur,  Dist.  Changlang (Arunachal

Pradesh) after  completing  his  duty  from Iind  IRBN, BHQ,  Diyun

(A.P)   at  about  3:30 P.M  near  Shiv  Mandir  Area,  Jairampur,  Jagun

Road,   P.S  Lekhapani,   Dist.   Tinsukia(Assam)   the  driver   of   the

offending  vehicle   bearing   registration   no.   AS-23-M-1469 (Maruti

Van) namely  Sri  Dhan  Gogoi driving  in  a  very  rash  and  negligent

manner  came  down speedily  from  the  opposite  direction  and

knocked  down  her deceased husband.  As  a  result of  the  same,  her

husband sustained grievous  injuries  on  his  body  and  was  taken  to

Assam Medical  College  and  Hospital,  Dibrugarh  but  was  declared

dead  on  arrival  on  the  same  day  I.e  on  19/07/2014.  That  her

husband   was a  Permanent  Employee  working  as  Head  Constable

at  2nd  APBN, BHQ,  Diyun,  District -  Changlang,(Arunachal  Pradesh)

and  was also a hard  working  &  dedicated  person  serving  as  a

Head Constable  having  bright  prospects. At  the  time  of  his  death

he  was   earning Rs.  30,468/-  per   month  as   salary.  During  his

service   tenure  he   may  have  promoted  in  its   higher  rank   and

increment  of  Salary  thereof.   He  was  about 40  years  of  age  at

the  time  of  his  unfortunate  death. 

7.That   her    deceased  husband  Chandra  Kishor   Thakur  (since

deceased)  left  behind  him,  herself  as  his  widow  and three  minor

children  namely  Miss  Aarti  Kumari,  Master Hemant  Kumar   Thakur,

Miss  Anjali  Kumari  and  all  of  them were  totally  dependent  upon

the  earnings  of  her  deceased husband.  The  untimely  tragic  death

of  her  husband  in  the accident  had  deprived  her   and  her children
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from  the  care and  affection  of  her  husband   and  their father

respectively.  The  untimely  demise  of  her  husband  has caused

irreparable loss  to  their  family  and  there  is  neither  any bread

earned and  nor  any  source  of  income  left  for  their  family.

8. In  connection   with   the   said   accident  Lekhapani  police  has

registered a case Lekhapani  P.S  case 94/2014 U/s. 279/304(A)/427 IPC

against  the  driver,  Sri  Dhan  Gogoi  of  the offending  vehicle bearing

regn.  AS-23-M-1469 and investigated the  case accordingly.

9.That she  and  other Claimants(i.e  her  three  children) are fully

entitled  to  get  the  just  compensation  as  claimed  for  by them  on

account  of  the   death  of  her  deceased  husband due to  the  rash

and  negligent   driving  of   the  driver  of   the offending  vehicle

namely,  Sri  Dhan  Gogoi. That  she  being  the  natural  mother  of the

all   other  claimants  namely,  Miss  Aarti   Kumari, aged  about  16

years; Master Hemant  Kumar   Thakur, aged  about  12  years and Miss

Anjali  Kumari, aged  about   9  years is  representing  them  in the

present  claim  petition  as  all   of   them  are  minor.   That   the

accident  occurred  only  due  to  rash  and  negligent  driving  of  the

driver  of  the  vehicle bearing Registration  No. AS-23-M-1469(Maruti

Van).  That  she  has  filed  this  petition  alongwith  other  claimants

claiming  compensation  on  account  of  death  of  her  husband  Late

Chandra  Kishor  Thakur  on  the  following  heads :-

    AMOUNT  OF  COMPENSATION

Sl. No. Details  of  compensation Amount

(I) For  Loss  of  Earnings  Rs. 30,468 X 16 X 12 Rs. 58,49,856.00

(ii) Loss  of  extra  future  earnings(1/3rd of  Total  Income) Rs. 19,49,952.00

(iii) For  Funeral  Expenses Rs.     15,000.00

(iv) For  Consortium Rs.     75,000.00

(v) For  Mental  Pain  and  Agony Rs.  1,00,000.00

Total     Rs.79,89,808.00    

Less  1/3rd  as  future  expenses Rs.19,49,952.00

 Actual  amount  of  compensation     =             Rs. 60,39,856.00
(Rupees  Sixty Thousand Thirty Nine Thousand Eight Hundra
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Fifty Six) only.

10. The  C.W.1  has  exhibited  the  following  document to prove  her

case in course  of  hearing  of  the  case:

a)  Exhibit no. 1  is  the  certified  copy  of  FIR  in respect  of

Lekhapani  P.S  Case  no. 94/2014 (G.R  No. 534/2014),

b)  Exhibit no. 2  is  the  certified  copy  of  Ejahar  in respect

of  Lekhapani  P.S  Case  no. 94/2014 (G.R  No. 534/2014),

c)  Exhibit no. 3  is  the  certified  copy  of  Charge-sheet in

respect  of   Lekhapani  P.S  Case  no. 94/2014 (G.R  No.

534/2014),

d)  Exhibit no. 4  is  the  certified  copy  of  Seizure-list for

vehicles  seized  bearing  registration  nos. AR-12-4939 and

AS-23-M-1469 seized  in  connection  with Lekhapani  P.S

Case  no. 94/2014,

e)  Exhibit no. 5  is  the  certified  copy  of  Seizure-list,

Registration  Card, Insurance  Policy  and  Driving  License

of   Driver  Sri   Dhan  Gogoi   in    in  respect   of  vehicle

bearing   registration   no.  AS-23-M-1469   seized   in

connection with Lekhapani  P.S  Case  no. 94/2014,

f)  Exhibit no. 6  is  the  certified  copy  of  Seizure-list for

Registration  Card, Insurance  Policy in  respect of vehicle

bearing  registration  no. AR-12-4939 seized  in connection

with Lekhapani  P.S  Case  no. 94/2014,

g)  Exhibit no. 7 is  the  certified  copy  of  M.V.I Report in

respect  of  vehicle  bearing  registration   no.  AS-23-M-

1469(Maruti  Van), 

h)  Exhibit no. 8 is  the  certified  copy  of  M.V.I Report in

respect of vehicle bearing registration  no. AR-12-4939(Bajaj

Pulsar),

i)  Exhibit no. 9 is  the  certified  copy  of Post Mortem Report

in   respect  of  her  deceased  husband   Chandra  Kishor

Thakur.
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j) Exhibit no. 10 is  the death certificate  bearing  serial no.

0034287 of her deceased husband namely, Chandra Kishor

Thakur.  

k)  Exhibit  no.  11  is   the  Driving   License   No.  AR-

1320060001164 in   the   name of  her  deceased husband

namely, Chandra Kishor  Thakur.  

l) Exhibit no. 12 is  the Identity  Card  No. 376/2000  in the

name  of  her  deceased  husband  namely,  Chandra  Kishor

Thakur  by  the  authority  of  Indian  Reserve Battalion,

Arunachal  Pradesh.

m)  Exhibit  no.  13  is   the  Insurance  Policy   No.

200401/31/13/6200002756   of   Bajaj  Pulsar   Motor-bike

bearing  registration  no. AR-12-4939  in  the  name of her

deceased husband namely, Chandra Kishor  Thakur.

n) Exhibit no. 14 is  the Identity  Card  of  the  claimant no. 1

issued  by Election  Commission  of  India.

o)Exhibit  no.  15  is   the  birth  certificate  of  Miss   Aarati

Kumari   (Claimant  no.  2),  the  minor  daughter  of   the

Claimant no. 1, 

 p)Exhibit no. 16 is  the birth certificate of Master Hemant

Kumar   Thakur(Claimant   no.  3),  the   minor  son  of   the

Claimant no. 1,  

q)  Exhibit  no.  17  is   the  birth  certificate  of  Miss   Anjali

Kumar(Claimant   no.  4),  the   minor   daughter   of   the

Claimant no. 1,  

r)Exhibit no. 18 is  the Salary certificate showing  the pay

particulars   of   her   deceased  husband,  Chandra  Kishor

Thakur  issued  by  Deputy Dy.  Commandant (DDO),  2nd

IRBN  Diyun.

s)Exhibit no. 19 is  FORM-54  in  connection  with Lekhapani

P.S  Case  No. 94/2014.

11.That  the Claimant has prayed before  Ld. Member,  Motor  Accident

Claim,  Tribunal  to  pass an award of  Rs. 60,39,856.00 alongwith @
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9% interest  from  the  date  of  filing  of  case till realization  of  final

payment  being  the  just  compensation  to meet  the  ends  of  justice.

 
12.In  cross-examination by OP No. 3, the  C.W.1,  Smt. Parmila Devi

has  stated  that  in the  accident  two  vehicles  were  involved, one  is

motor  bike  and  another  is  Maruti  Van. Her husband  was the  owner

cum  driver  of  the  motor bike. The  accident occurred  on 19.07.14.

He was  at  her  residence  at  the  time  of  the  accident. She had not

seen  the  accident. She cannot  say  for  whose  fault the  accident

took place  as  she had not  seen the  accident. Her husband  has  gone

to  attend his  duty prior to  the  accident  and on the  day  of  accident

he  was  returning.   On hearing  the  accident she  went  to  the police

station and  from  there  she has gone  to  Dibrugarh. On  his arrival  in

the   hospital, her  husband  was  dead. She cannot  say  about  the

driver  of  the  Maruti  van. She does  not  know  the  registration

number of  the   Maruti  van.  She does not  know  if  the  driving

license  of  the  driver of  Maruti  van  was  a  fake  driving license. She

lodged  the  ejahar. The  ejahar, Ext. 2  was  written by her lawyer.  She

cannot  say  what is  written in Ext. 2. She does  not  know  about  Ext.

no. 18. She  does not  know  the  exact amount of  her husband's

salary. But  it  was  about Rs. 30,000/- to -  35,000/-. As per  Ext. 18

her  husband was  getting Rs. 5,063/-  as  fooding  and  travelling

allowance. This  amount of  food & travelling allowance  was  spent  by

her  husband  and   thereafter   reimbursed   by   the   department.

Similarly diet  allowance  was  Rs. 300/- p.m and  washing  allowance

was   Rs.  20/-  p.m.  When   Ext.  18   was   issued,   no   date   was

mentioned in Ext. 18. She does  not  know  the  signatures  of Ext. 18. 

13.She denies  the  suggestion  that  Ext. 18  is  prepared  for  purpose

of  the  case.  She denies  the  suggestion  that   her   husband  was

earning Rs.  30,000/-  to  Rs.  35,000/-   per  month.  She denies  the

suggestion   that    her  claim  is   highly  exorbitant  and   she  is  not

entitled  for  the  claim.  She denies  the  suggestion   that  as  the

driving  license of  the  driver of  Maruti  van  was  a  fake  one hence,
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the Insurance   company  is  not  liable  to  pay  any  compensation. 

14. CW.2,  Sri Sunil  Kumar  Thakur  has  stated in  his  evidence  in

affidavit  that he  knows  all  the  claimants and  also  the  deceased

Late  Chandra Kishore  Thakur  and he  is  acquainted  with  the  facts

and  circumstanced  of  the  case, hence,  competent  to  swear  this

evidence  on  affidavit.  The  CW.2  has  deposed    that  on 19.07.14

while   the  deceased Lt.  Chandra  Kishor  Thakur  was   returning

back  on his motorbike  bearing  registration  no. AR-12-4939  to 2nd

IRBN, Jairampur,  P.S Jairampur,  Dist.  Changlang (Arunachal  Pradesh)

after  completing  his  duty  from IInd  IRBN, BHQ,  Diyun  (A.P)   at

about  3:30 P.M  near  Shiv  Mandir  Area,  Jairampur,  Jagun  Road,  P.S

Lekhapani,   Dist.   Tinsukia(Assam)   the  driver   of   the  offending

vehicle  bearing  registration  no.  AS-23-M-1469 (Maruti  Van) namely

Sri  Dhan  Gogoi driving  in  a  very  rash  and  negligent  manner

came  down speedily  from  the  opposite  direction   by  entering  his

wrong  side and  knocked  down  her deceased.  As  a  result of  the

same,  the deceased sustained grievous  injuries  on  his  body  and

was  taken  to  Assam Medical  College  and  Hospital,  Dibrugarh  but

was   declared   dead   on   arrival   on   the   same   day   I.e   on

19/07/2014.   The  deceased  Lt.   Chandra   Kishor   Thakur    was  a

Permanent  Employee  working  as  Head  Constable  at  2nd  APBN,

BHQ,  Diyun,  District -  Changlang,(Arunachal  Pradesh). At  the  time

of  his  death he  was  earning Rs. 30,468/- per  month as  salary. The

deceased  was also a hard  working  person   dedicated  to  his  work

and was   having  bright  prospects.   He  was  about 40  years  of  age

at  the  time  of  his  unfortunate  death. 

15.The deceased  Lt. Chandra  Kishor  Thakur left  behind  him,  Smt.

Parmila  Devi(Claimant  no. 1) and three  minor  children  namely  Miss

Aarti   Kumari(Claimant   no.  2),   Master  Hemant   Kumar

Thakur(Claimant  no. 3),  Miss  Anjali  Kumari(Claimant  no. 4)  all  the

claimants  were   totally   dependent   upon   the   earnings   of   her

deceased   Lt.  Chandra   Kishor   Thakur.  The   untimely   demise  of
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deceased Lt. Chandra  Kishor  Thakur  caused  irreparable  loss  to  the

family and  there  is  neither any  bread  earner  nor  any  source  of

income  left for  the  family.  That  all  the  children  of  the  deceased

Lt.  Chandra  Kishor   Thakur   are   studying  and  there  are   huge

expenses  to  be  expended by  the  deceased’s  family  owing  to

health, medical  expenses,  education,  bread  and  butter  etc.

16. That   a  case  vide Lekhapani   P.S  case 94/2014   registered

against  the  driver of  the offending  vehicle bearing  regn.  AS-23-M-

1469 has  been charge-sheeted  against  the  said  driver namely,   Sri

Dhan   Gogoi.  That   the   Claimants  are  fully   entitled   to   get

compensation  as  claimed  for  by them  on  account  of  the   death  of

deceased  Lt. Chandra Kishor  Thakur due to  the  rash  and  negligent

driving  of  the  driver  of  the offending  vehicle  namely,  Sri  Dhan

Gogoi.

17. In  cross-examination by Opp. Party no.  3,  the  CW.2  has  stated

that  the  deceased  Chand  Kishor  Thakur  was  his  cousin  brother.

His  house  is  at a  distance of 60-70 Kms  from  the  house  of  the

deceased. The place  of  occurrence is  at  a  distance of  about   40 KM

from his residence. He has  not  seen  the  accident. On hearing  the

news  of  accident  he  went  to  Dibrugarh Medical  college. He found

that  his  cousin  brother  was  lying  dead. His  advocate  told  him

about  the  narration of  the  accident  and  before  that  he  did not

know  anything about  the  accident. After  the  death  of his brother

he  came  to  know  about the salary  of his cousin  brother. Prior  to

that  he had no  knowledge. He denies  the  suggestion  that he does

not  know anything about  the  contents  of his evidence  in  affidavit

and  he has  given  the  evidence only  as  the  deceased  was  his

cousin. He denies  the  suggestion  that the  contents  of  his  evidence

in affidavit is  false. 

     
18. CW.3,  Sri   Shankar   Mahato  has   stated  in   his   evidence   in

affidavit that he  is  acquainted  with  the facts  and  circumstanced  of
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the  case, hence,  competent  to  swear  this evidence  on  affidavit.

The  CW.3  has  deposed    that  on 19.07.14 at about 03.30 P.M while

he  was  walking towards  Jairampur  side  near  Shiv Mandir  Area,

Jairampur,   Jagun   Road,  Out  Post  Jagun,    P.S  Lekhapani,   Dist.

Tinsukia(Assam) suddenly  he  saw  the deceased Lt.  Chandra  Kishor

Thakur  who was   in motorbike  bearing  registration  no. AR-12-4939

towards Jairampur side, the  driver  of  the vehicle  bearing  registration

no. AS-23-M-1469 (Maruti  Van) namely  Sri  Dhan  Gogoi driving  in  a

very rash  and  negligent  manner  came  down speedily  from  the

opposite direction   by  entering in  his  wrong  side and  knocked

down  the deceased,   Chandra  Kishor  Thakur.  As  a  result of  the

same,  the deceased sustained grievous  injuries  on  his  body  later on

he came to know that  the  deceased succumbed to  his  injuries on

the  same  day  i.e  on  19/07/2014.  He  stated  that  the  accident

occurred  only  due  to  rash  and  negligent  driving  of  the  driver  of

the   vehicle   bearing   registration   no.  AS-23-M-1469(Maruti   Van)

namely  Sri  Dhan  Gogoi.

19. In  cross-examination  by OP No. 3, the  CW.3 has  stated  that   the

place of  occurrence is  at  a  distance of  about   12 KM  from his

residence.  He does not  know  about  any police  case  registered  in

respect  of  the  accident. He  was not  examined  by  the  police  in

respect  of  the  accident. On the  date of  accident  he was  going to

his work  place at Jairampur which  is  about  2/3 KM from his house.

Later  on  says  that  his work place  is 2/3 KM away  from  the  place

of   occurrence.  The  road  where   the  accident   occurred  was   a

straight  road  and  there  was no curve near  the place of  occurrence.

Ext. A is  the certified copy of  sketch map. He does not know  who

prepared  Ext. A.   He does not know the  contents of  his evidence  in

affidavit  but it was  written  as per his    version.   He denies  the

suggestion   that  he  has  not   seen  the   accident.  He  denies   the

suggestion  that he  was not  going  to  his work  place  at the  time of

accident. He knows  the  deceased  and  his  family  three  to four

years  prior  to  the  accident. He denies  the  suggestion  that he has
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deposed  falsely  as  the  deceased  and  his  family were   known  to

him. 

   
20. The  CW.4 , Mr. Vijay Wangsa has  stated    in  his    Examination-in-

chief that   he has been authorized  by Commandant 2nd  IRBN, BHQ

Diyun  to  depose  in  this  case  and  exhibit  documents  of  the

deceased,  Lt.  Chandra   Kishor   Thakur   vide   letter   NO/DYN/2nd

IRBN/COURT-79/14  Dated Diyun,  the  24th  July,  2017. Ext. 20  is  the

said  letter  and Ext.  20(1) is   the  signature of   Inspector George

Lungphi(BI). He is working  as platoon Commander  as  Sub-Inspector.

The   deceased,   Chandra  Kishor   Thakur   was   working  as  head

constable under  Commandant 2nd  IRBN, BHQ Diyun since  05.08.97.

As per  his  service  record  his  date of  birth  was 03.05.75 and  he

was   expired  on   19.07.14.  Ext.  21  is   the   service   sheet  of  the

deceased,  Chandra  Kishor  Thakur.  The  regimental  number   of   the

deceased  Chandra  Kishor   Thakur   was  9735468.  Ext.  12 is   the

Identity  card  issued  in  the  name  of  deceased,  Chandra  Kishor

Thakur  bearing   card   number  376/2000  dated   03.07.2000.   On

19.07.14 the  deceased  Chandra  Kishor  Thakur was  still working as

head  constable under  2nd  IRBN, BHQ Diyun. Ext. 18  is  the  Pay

particulars  of  the deceased,  Chandra  Kishor  Thakur  for the month

of June'14. Ext. 18(1) is the signature of Dy.  Commandant (DDO), 2nd

IRBN, HQ Diyun. Ext. 18(2) is  the  signature of  the  Bill  Clerk. The

gross salary  of  the  deceased,  Chandra  Kishor  Thakur for the  month

of  June'14 was Rs. 30,468/-. Every  year on  1st  day  of  July,   the

salary  of  every  employee increase  as  per  the  rank. Ext. 21(1) is

the letter  for Impartial  modification  of all  the  earlier  pay  fixation

statement. Of  pay  under  Central  Civil   Service(revised pay), rule

2008 vide memo number DYN/2nd IRBN/ESTT-48/07 dated Diyun,  the

26th  May,15 and  on  01.07.13  after  increment  the  Band  pay of

deceased  Chandra  Kishor  Thakur was Rs. 9750/- and Grade pay  was

Rs.  2400/-   excluding  Dearness  allowance,   SCA,  Diet  allowance,

Washing  allowance and FTA.  
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21. In Cross-Examination by O.P  No. 3,  the  CW.4 has  stated  that   on

19.07.14  on  the  date of  accident  he was  in  the  training at  North

Eastern  Police  Academy,  Shillong. He was   appointed  in  the  Head

Quarter,   Diyun in  May,  2016.   The  deceased  Chandra  Kishor

Thakur never worked  with  him. He has  never  seen  him physically.

He    has no  correspondence  with  him. He  cannot  say the  name of

the person  who  signed  Ext. 18(1) and  Ext. 18(2).  He  does not

recognize  the signature  appearing  in  Ext. 18. Ext.  18  was  not

prepared in  his  presence. There  is  no  date  when  Ext. 18  was

prepared  and  by  whom. There  is  no  round  seal  of  the  office  in

Ext. 18. He  cannot  say  on  what  basis  the  Ext. 18 was  prepared.

There  was  no  disbursement  of  salary to  the  deceased in  his

presence. He  saw  this  Ext. 18  for  the  first  time  on yesterday

evening  i.e, on  24th  July, 2017. The  original  of Ext. 20 is in their

office.  He  has   not   brought  the  same.  There  is  no  signature  of

Commandant or Asstt. Commandant of 2nd IRBN DHQ,  Diyun  on  Ext.

20.  There is no endorsement  on  Ext. 20 that Battalion  Inspector  is

authorized  to  sign Ext. 20.  

22. He  denies the suggestion that he  is not  duly  authorized to

represent  on  behalf  of  Commandant(DDO)  2nd  IRBN, DHQ, Diyun.

He has no  idea  about  the  retirement  age  of  the  deceased. He

cannot  say  who  was  the  disbursement  officer of  the  pay  as  he

was not posted  in  the  unit  at  that  time or  earlier. He  does  not

know  in  details  about  the diet  allowance  and  washing  allowance.

At present  also  he  does  not  know  about  the  Disbursement  officer.

Disbursement  officer is  the  Gazetted  officer  from  the  rank  of

Asstt. Commandant.   He  denies the suggestion that Ext. 18 is not  a

valid document and falsely prepared  for  the  purpose of  the  case.

The  payment  of  salary  is made  by  cheque  through  State Bank  of

India. In  Ext. 18  there  is  no  mention  about  the  payment made

through bank.   He  denies the suggestion that    the  Gross  total

payment of  the deceased was not Rs. 30,468.00.  The net   payment

as  per  Ext. 18  was  Rs. 25,438.00.  There  should  be  deduction  on
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account  of   Income  Tax, Professional   Tax  etc.  There  should  be

separate  statement for  Income  Tax  deduction,  Professional   Tax

deduction.  He  has   not   brought   the   record   of    Income   Tax

deduction, Professional  Tax  deduction of  the  deceased. 

  
23. The  DW.1, Sri Nirmalendu  Chudhury,  the Inurance  Inspector has

stated  in   his  evidence  in   affidavit  that  he  was   appointed  to

investigate the  facts  of  MAC  Case No. 28 of  2015  by  the  Divisional

Manager,  The National Insurance  Co. Ltd., Tinsukia  Divisional  Office

vide   letter   dated  07.01.2015.  That   while   conducting   his

investigation  he  came  to  learn that  at   the  time  of  accident,  the

driver of  the vehicle  bearing Registration  no. AS-23-M-1469(Maruti

Van) was  not having  valid  Driving License. Thereafter,  in  this  regard

on  17.01.2015,  he  visited  the  office of   the DTO, Zunehoboto,

Nagaland and  verified  the  authenticity  and genuineness  of  Driving

License  no. 61210/TV/Z/2010  from  DTO, Zunehoboto,  Nagaland and

came  to  know  that  the  said  license  has been  issued  in  the  name

of  Sri  Dhan  Gogoi,  son  of  Dilip  Gogoi, a resident  of  Jagun Parbat,

Post  Office Jagun, District  Tinsukia  on 06.04.2010  and  the  same

was   valid   up  to   05.04.2013.  That   the   driving  license

submitted/presented/relied  upon  by  the  claimant  in  the  instant

case  have  an endorsement  of  DTO,  Wokha  and  therefore  upon

the instructions  vide  letter  dated 07.01.2015  from  the  office of  the

Sr.  Divisional   Manager,   he   visited   the   office  of   the   District

Transport Officer, Wokha,  Nagaland  on  21.01.2015  and  upon  his

request,  the DTO, Wokha  provided  him  a  statement  in  connection

with   the   said  driving   License.  That   while   conducting   his

investigation  he  came  to learn  that  the  office  of  the  DTO,  Wokha,

Nagaland  never  issued  driving license  badge  No.  15266/FR/NW

from  their office.  That,  the  driving license  which  was  issued  from

the  office  of  the  D.T.O  Zunehoboto, Nagaland  in  the  name  of  Sri

Dhan  Gogoi  was  valid  up to  05.04.2013 only  being  Licence  no.

61210/TV/Z/2010.   That   the   Driver   of   the   vehicle  bearing

Registration  no. AS-23-M-1469 (Maruti Van)  was  not  having valid



15

Driving  License  which  is  a  breach  of  condition  of  policy  as  well

as contravention  of  Motor  Vehicle  Act,  1988 and  as  such  the

opposite party  no. 3  has  no  liablility  in  the  instant  case.  

24.That  he rely  on  the  following documents to prove his case  :

Ext. A is  the  appointment  letter  dated  07.01.2015  to
visit  D.T.O  Zunehoboto,  Nagaland  and  Ext. A(1)  is  the
signature   of   the   then  Senior   Divisional   Branch
Manager,  to  which  he  knows.

Ext. B is  the  appointment  letter  dated  07.01.2015  to
visit   D.T.O Wokha,   Nagaland  and  Ext.  B(1)   is   the
signature   of   the   then  Senior   Divisional   Branch
Manager,  to  which  he  knows.

Ext.  C   is   the   Investigation   report   with   Ref.  No.
NC:INV:DL:NICL:DO:TSK:763-14-15   dated   20.01.2015,
Ext. C(1)  is   his  signature.

Ext.  D   is   the   Investigation   report   with   Ref.  No.
NC:INV:DL:NICL:DO:TSK:762-14-15   dated   20.01.2015,
Ext. D(1)  is   his  signature.

Ext.  E is  the  Verification of D/L report issued  by  the
District  Transport  Officer,  Motor  Vehicle  Department,
Zunehoboto,  Nagaland dated 17.01.2015  and  Ext. E(1)
is  the  signature  of  the  DTO, Zunehoboto,  Nagaland, to
which  he  knows.

Ext.  F is  the  Verification of D/L report issued  by  the
District  Transport  Officer,  Motor  Vehicle  Department,
Wokha,  Nagaland dated 21.01.2015  and  Ext. F(1)  is  the
signature  of  the  DTO, Wokha ,  Nagaland, to  which  he
knows.

25.  In  cross-examination,  the  DW.1  has  stated that he is working as

an insurance investigator in National Insurance Company Ltd. Since the

year 1999 till today  he  is working in the said company under Tinsukia

jurisdiction. He does not know the name of the parties of the present

case,  in  which  he   is   deposing  today.  He  had  been  appointed  on

07/01/2015, as an Insurance Investigator by the Divisional Manager of

O.P No. 3 for verification of the driving license of Sri Dhan Gogoi. He

started  the  verification  process  on  17/01/2015  and  ended  it  on
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20/01/2015. He found that the driving license is genuine. He knows the

contents  of  his  affidavital  evidence  filed  on  20/08/2018.  He  was

appointed to investigate MAC Case no. 28/2015 by O.P no.3. Neither he

himself  nor  did  the  O.P  No.3  informed the  fact  of  the  investigation

before the Tribunal after the completion of investigation and the fact of

investigation was  only  informed on 28/08/2018.  The driving license,

which he has stated in his deposition today refers the driving license of

Sri Dhan Gogoi (OP No.1) Apart from verification of driving license, he

has  not  conducted  any  investigation  or  verification  relating  to  any

matter  in  the  present  case.  All  the  documents  submitted  by  the

claimants in the present case were found true and genuine. He has

submitted  his  appointment  letter  and  DTO  findings  with  a  copy  of

driving license. He  denies  the  suggestion  that his appointment by

the O.P No. 3 was genuine. He also  denies  the  suggestion  that his

appointment letter is forged as because, the appointment letter was

issued before the filing of the present case by the claimant. He  denies

the  suggestion  that the documents submitted by him is having any

legal force, since the same is filed after a prolonged delay and without

any  proper  authority  and  source.  The  name of  the  Addl.  Divisional

Manager, who had appointed him in the present case to investigate is

S.  Guitey.  But  there  is  no  name  of  the  appointing  authority  in  his

appointment letter. 

26.  To  decide  the  issues, I   have  heard  arguments  from both

sides. In view  of  proper  decision  and  adjudication I am discussing

the  Issues as follows :

ISSUE No. 1

27.With  regard  to  the  Issue  no.  1  i.e.  Whether  deceased  Chandra

Kishor  Thakur    died  in a road accident which occurred on 19.07.14 at

about  3:30 P.M near  Shiv  Mandir  area, Jairampur,  Jagun  Road  under

Lekhapani P.S  due to contributory  negligence  on  the  part  of  vehicle

bearing  registration  Nos.  AS-23-M-1469(Maruti  Van)  &   AR-12-
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4939(Bajaj  Pulsar Motorcycle) ? I have seen and perused the material

evidence on record and found that the  CW-1, Smt. Parmila Devi,  the

wife  of  the deceased, Late  Chandra Kishor  Thakur has  deposed in

her  evidence  in  affidavit  that  on 19.07.14  while  her husband Lt.

Chandra  Kishor   Thakur   was    returning  back  on his  motorbike

bearing  registration  no. AR-12-4939  to 2nd    IRBN, Jairampur,  P.S

Jairampur,  Dist.  Changlang (Arunachal  Pradesh) after  completing  his

duty  from Iind  IRBN, BHQ,  Diyun  (A.P)   at  about  3:30 P.M  near

Shiv  Mandir  Area,  Jairampur,  Jagun  Road,  P.S Lekhapani,  Dist.

Tinsukia(Assam)   the   driver   of   the   offending  vehicle   bearing

registration  no.  AS-23-M-1469 (Maruti  Van) namely  Sri  Dhan  Gogoi

driving  in  a  very  rash  and  negligent  manner  came  down speedily

from  the  opposite  direction  and  knocked  down  her deceased

husband.  As  a  result of  the  same,  her husband sustained grievous

injuries  on  his  body  and  was  taken  to  Assam Medical  College  and

Hospital,  Dibrugarh  but  was  declared  dead  on  arrival  on  the

same  day  I.e  on  19/07/2014.    

28. To prove the case the claimant has examined the CW 2 & CW 3.

But from the cross-examination it is crystal clear that the CW 2 did not

witness the accident. But CW 3 has deposed that he saw  the accident.

But during his cross-examination he has stated that he does not know

any police case with regard to the accident. The CW 3 has stated that

the  road where  the  accident  occurred  was  a  straight  road  and

there  was no curve near  the place of  occurrence. But Ext. A, the

sketch map has proved that at the place of accident the road is curved

which belies the evidence of the CW 3. Moreover it is to be noted that

he has come to the Tribunal to depose in favour of the claimant but he

has not deposed anything what he had done after the accident when

he saw the deceased. In view of the all facts and circumstances it cast

a doubt about the deposition of the CW 3. 

29. Although the Claimant has failed to prove the reason of accident

by any eye witness yet it is proved by the relevant documents i.e. FIR,
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Charge sheet, seizure list, MVI Report, Form 54 etc. that the accident

was occurred on account of head on collision of the vehicle   bearing

registration  Nos.  AS-23-M-1469(Maruti   Van)  &   AR-12-4939(Bajaj

Pulsar Motorcycle).

30.  In  the  Godavari  Devi  Sharma and  Ors.  Vs.  United  India

Insurance Company Ltd.  and Ors. reported in 2012(4) GLT

516  Hon'ble   Gauhati  High Court  has  held  that:   “Moreover,  while

conducting the inquiry into a claim U/S 166 of the M.V.Act, the Tribunal

is  not  expected  to  search  for  proof  or  evidence  beyond reasonable

doubt, rather it is preponderance of probability, what the tool is, for

assessment of the evidence. The Tribunal can arrive at its finding on

the  prima  facie  materials,  such  as  the  first  information  report  to

presume existence of the certain facts, in absence of other evidence

which might debase such presumption.”

31. From  the  evidence  of  the  claimant  both  oral  as  well  as

documentary, it can be well presumed that the accident has occurred

due to the contributory negligence of the driver of both  the  vehicles

bearing  registration  Nos.  AS-23-M-1469(Maruti   Van)  &   AR-12-

4939(Bajaj   Pulsar  Motorcycle). Hence,  the  issue   no.  1  is  decided

accordingly.

ISSUE NO. 2

32.  With regard to the Issue No.  2 i.e.  Whether the claimants are

entitled to get compensation? If so, to what extent and from whom?  I

am of  the  view that  as  it  is  proved that  the deceased has  died  in

alleged  accident  hence  the  claimants  are  entitled  to  get  the

compensation in accordance with law.

33. But now let  us  examine as to what extent and from whom the

compensation should be recovered,  in   the  light of   the facts  and

circumstances  of  the  instant case.
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34. In  the   case   of   Sarla   Verma   vs.  Delhi  Transport

Corporation,  reported in (2009) 6 SCC 121, the Hon’ble Supreme

Court has held that,  “Basically only three facts need to be established

by the claimants for assessing compensation in the case of death : (a)

age  of  the  deceased;  (b)  income of  the  deceased;  and  the  (c)  the

number of dependents. The issues to be determined by the Tribunal to

arrive  at  the  loss  of  dependency  are  (i)  additions/deductions  to  be

made for arriving at the income; (ii) the deduction to be made towards

the personal living expenses of the deceased; and (iii) the multiplier to

be applied with reference of the age of the deceased.”

35. In the  instant  case  the  claimants  have  stated  in  the  claim

petition that  the  age  of  the  deceased  Late  Chandra  Kishor

Thakur  was  about 40 years at the time of his death and in this

regard the opposite party has not disputed. Hence I hold that the age

of the deceased at the time of the death was 40 years.

36. So far  as  the  income of  the  deceased  is   concerned,  the

claimant  has  stated that  the  deceased was a  Permanent  Employee

working  as  Head  Constable  at  2nd  APBN, BHQ,  Diyun,  District -

Changlang,(Arunachal   Pradesh)  and  was  also  a  hard   working  &

dedicated  person  serving  as  a  Head Constable  having  bright

prospects. At  the  time  of  his  death  he  was  earning Rs. 30,468/-

per  month  as  salary.  During  his  service  tenure he  may have

promoted in its  higher rank  and  increment  of  Salary  thereof.   He

was  about 40  years  of  age  at  the  time  of  his  unfortunate  death. 

37. To prove the salary the CW 1 has Ext. 18 salary certificate of the

deceased issued by the concerned department. To prove the Ext. 18

the claimant has examined the CW 4. During cross examination CW 4

has  deposed that  the  net    payment   as   per   Ext.  18   was   Rs.

25,438.00.  There  should  be  deduction  on  account  of  Income  Tax,

Professional   Tax   etc.  There  should   be  separate  statement  for

Income  Tax   deduction,  Professional   Tax   deduction.  He  has   not
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brought  the  record  of   Income  Tax  deduction, Professional  Tax

deduction  of   the   deceased.  Although  the  Opposite  party  tries  to

create doubt about the Ext. 18 I have found that the this is a MACT

case and a beneficial legislature and strict proof of the document is not

required. Apart from this I don’t think and presume that the claimant

would courage to exhibit false documents like Ext. 18 and would call

the CW 4 to prove the Ext. 18. Hence I accept and believe the Ext. 18.

38. Now it is proved that the deceased was drawing a net   salary as

per  Ext. 18  was  Rs. 25,438.00 but there is no deduction of Income

Tax  deduction,  Professional   Tax.  Hence  in  the interest  of  justice  I

deduct a Lump sum amount of Rs. 438 PM as Income  Tax  deduction,

Professional   Tax.  Consequently  I  hold  that  the  net  income  of  the

deceased was Rs. 25,000/- PM at the time of sad demise. 

39. With   regard   to   the  future  prospect  of  a  deceased  Hon'ble

Supreme   Court   has   held  in  the  in  para   61  (iv)  of   National

Insurance Company Limited v. Pranay Sethi and Ors. SPL (Civil)

No. 25590 of 2014, as follows: “61. In view of the afore said analysis,

we  proceed  to  record  our  conclusions:-  (iii)  While  determining  the

income, an addition of 50% of actual salary to the income of the

deceased towards future prospects, where the deceased had a

permanent job and was below the age of 40 years,  should be

made. The addition should be 30%, if  the age of the deceased was

between 40 to 50 years. In case the deceased was between the age of

50 to 60 years, the addition should be 15%.Actual  salary should be

read as actual salary less tax”.

40. In  view  of   the  above  decision I am of the considered view that

as  the  deceased  was  govt.  employee  having  permanent  job  and

received net salary of Rs. 25,000/- and as the age of the deceased was

about 40 years,  an addition of 50% should be added to his monthly

income for  future prospects  as  per National  Insurance Company

Limited v. Pranay Sethi and Ors. SPL (Civil) No. 25590 of 2014.
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Hence Rs. 25,000/-PM + Rs. 12,500/- future prospects = Total Rs.

37,500/- is monthly income of the deceased.  As such the total

annual income of the deceased would be Rs. 37,500/- X 12 months =

Rs. 4,50,000/- only (Four Lakh Fifty Thousand only).

41.In the case of Sarla Verma   (supra),  the Hon’ble Supreme Court

has  held  that-  “Though  in  some  cases  the  deduction  to  be  made

towards personal and living expenses is calculated on the basis of units

indicated  in  Trilok  Chandra, the  general  practice  is  to  apply

standardized  deductions.  Having  considered  several  subsequent

decisions of this Court, we are of the view that where the deceased

was married, the deduction towards personal and living expenses of

the  deceased,  should  be  one-third  (1/3rd)  where  the  number  of

dependent  family  members  is  2  to  3,  one-fourth  (1/4th)  where  the

number of dependent family members is 4 to 6, and one-fifth (1/5th)

where the number of dependent family members exceed six.”

42. In   the  instant  case,   as   the  dependent family members of the

deceased is 04, the deduction towards personal and living expenses of

the  deceased should  be  one-fourth  (1/4th).  One-fourth  (1/4th)  of  Rs.

4,50,000/- is  Rs.  1,  12,500/-.   Therefore,  the  claimants  are

entitled  to  receive  the  remaining  three-fourth  (3/4th)  of  Rs.

4,50,000/- i.e. Rs. 3,37,500/- as total savings.

43. As  per  the decision of the of Sarla Verma (supra),  the multiplier

that has to be applied to find out the loss of total dependency is 15 as

the age of the deceased  at the time of his death was held to

be  40 years.  The relevant  portion of  the decision of  Sarla Verma

(supra)  judgment  reads  as  follows: “21.  We therefore hold  that  the

multiplier to be used should be as mentioned in column (4) of the Table

above (prepared by applying Susamma Thomas,  Trilok  Chandra and

Charlie), which starts with an operative multiplier of 18 (for the age

groups of 15 to 20 and 21 to 25 years), reduced by one unit for every

five years, that is M-17 for 26 to 30 years, M-16 for 31 to 35 years, M-
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15 for 36 to 40 years, M-14 for 41 to 45 years, and M-13 for 46 to 50

years, then reduced by two units for every five years, that is, M-11 for

51 to 55 years, M-9 for 56 to 60 years, M-7 for 61 to 65 years and M-5

for 66 to 70 years.”

44. In pursuance of the decision of the of Sarla Verma (supra), I have

found,  the  loss  of  dependency  is Rs.  3,  37,  500/-   x  15  =  Rs.

50,62,500 only (Fifty Lakh Sixty Two  Thousand & Five Hundred

only).

45. As  per  the  decision of the  Hon’ble  Supreme Court in National

Insurance  Company  Limited  v.  Pranay  Sethi  (Supra) the

claimants are entitled to get the funeral expenses to the tune of Rs.

15,000/-  and  Rs.  15,000/-  for  loss  of  estate.  The  claimant  Smt.

Parmila  Devi, is also entitled to get Rs. 40,000/- due to the death of

her husband  as consortium amount.  Thus, accordingly, the award is

computed in the following scale:-

Rs. 25,000 + 12,500/- (50 % added to monthly income as

deceased     40 years of age and having permanent job for

future prospect) = Rs. 37,500/- P.M.

Rs. 37,500/- P.M.X 12 = Rs. 4,50,000/- annual Income

3/4th of  Income  of  Rs.  4,50000/-  is   Rs.3,37,500/-

(Dependency of deceased).

      Rs. 3, 37, 500/-  x 15 = Rs. 50,62,500   (Multiplier  applied)

                    Rs. 50,62,500   +  Rs. 15,000/-  (Loss of estate) = Rs.  

                 50,77,500   

           Rs. 50,77,500/-+Rs.15,000/-(Funeral Expense) = Rs. 50,92,500

           Rs. 50,92,500  + Rs. 40,000/- (Consortium) = Rs. 51, 32, 500/-

         (Fifty One Lakh Thirty Two Thousand Five Hundred  Only).
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Hence total compensation would be  Rs. 51, 32, 500/- ( Fifty

One Lakh Thirty Two Thousand Five Hundred Only).      

46.Now  the  question  arises  to  what  extent  and  from  whom  the

claimant would get the compensation ?  Ld. Counsel for the opposite

party no. 3 has pointed out that as the accident was occurred due to

the contributory negligence of the driver of the alleged drivers of the

alleged two vehicle hence the claimant would get the 50% of the total

compensation.  It  is  also  pointed  out  that  the  Driving  License  no.

61210/TV/Z/2010  of   the  driver  of  the  alleged  vehicle  no.  bearing

registration Nos. AS-23-M-1469 (Maruti  Van) was valid till 05.04.2013.

Hence the PW 3 is not liable to pay the compensation. 

47. In reply Ld. Counsel for the claimant has vehemently denied the

point of the opposite party no. 3.

48. Upon  hearing  both  sides  I  have  gone  through  the  material  on

record and found that the CW 4 has deposed that the Licence  no.

61210/TV/Z/2010  of  the  driver  of  the  alleged  vehicle  no.  bearing

registration Nos. AS-23-M-1469 (Maruti  Van) was valid till 05.04.2013

and to prove the fact Ext. E is exhibited. The claimant side has cross-

examined the CW 4 but the CW 4 denies that the report is false. As the

driver of the alleged vehicle no. bearing registration Nos. AS-23-M-1469

could not disprove the fact I am of the considered view that the Licence

no. 61210/TV/Z/2010 of the driver of the alleged vehicle no. bearing

registration Nos. AS-23-M-1469 (Maruti  Van) was not valid on the day

of the accident i.e. on 19.07.14.

49. As the driver of the alleged vehicle no. bearing registration Nos.

AS-23-M-1469 (Maruti  Van)  had no valid licence on the day of the

accident the Opposite party no. 1 & 2 have violated the terms and

conditions of the Insurance policy. However as the alleged vehicle had

valid insurance policy on the day of the accident; the Opposite party

no. 3 is liable to pay the compensation to the claimants. However the

opposite party no. 3 i.e. insurance company is entitled to recover the



24

award amount from Opposite party no. 1 after making the payment to

the claimants in accordance with law.

50. In the case of  Pappu and Ors vs. Vinod Kumar Lamba and

Anr. S.C. Civil Appeal No. 20962 of 2017 (arising out of SLP ©

No. 29032 of 2015) the Hon’ble Supreme Court has discussed about

the rights of the insurance company to recover the award amount from

the owner who has violated the terms and condition of policy. 15. “In

the present  case,  the owner of  the vehicle  (respondent  No.  1)  had

produced the insurance certificate indicating that vehicle No. DIL-5955

was  comprehensively  insured  by  the  respondent  No.  2  (Insurance

Company)  for  unlimited liability.  Applying the dictum in the case of

National  Insurance  Company  Ltd.  (supra),  to  subserve  the  ends  of

justice,  the  insurer  (respondent  No.2)  shall  pay  the  claim  amount

awarded by the Tribunal to the appellants in the first instance, with

liberty to recover the same from the owner of the vehicle (respondent

No. 1) in accordance with law. 16. Accordingly, the appeal is allowed to

the extent that the compensation amount awarded by the Tribunal and

confirmed by the High Court shall be paid and satisfied by the insurer

(respondent No. 2)  in the first instance , with liberty to recover the

same form the owner of the vehicle ( respondent No. 1) in accordance

with law”. 

51.  It has already been discussed in issue no. 1 that the accident had

occurred due to contributory negligence driving of the deceased AR-12-

4939 (Bajaj  Pulsar Motorcycle) and the driver of the alleged vehicle no.

bearing registration Nos. AS-23-M-1469 (Maruti  Van) the claimant is

entitled for the 50% of the total amount of the compensation.

52. Hence,  being  the  insurer  of  the  alleged  vehicle  no.  bearing

registration Nos. AS-23-M-1469 (Maruti Van)  the  O.P No. 3 i.e.  The

National  Insurance  Co.  Ltd.,    is  liable  to  pay  the  50% of  the

compensation amount of Rs. 51, 32, 500/- ( Fifty One Lakh Thirty

Two  Thousand  Five  Hundred  Only)  i.e.  25,66,250/-  only
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( Twenty five Lakh Sixty Six Thousand and Two hundred Fifty

only). in total only to the claimants.

53. In  view  of  the  above  discussion  and  considering  all  facts  and

circumstances, it is decided that the claimants are entitled to get the

award of compensation as calculated and computed above, under the

law and equity. Accordingly, the issue no. 2 is decided.

O R D E R

54. In  the  result, the  claim petition of the claimant is allowed and

50% of the total amount of compensation of Rs. 51, 32, 500/- ( Fifty

One  Lakh  Thirty  Two  Thousand  Five  Hundred  Only)  i.e.

25,66,250/- only ( Twenty five Lakh Sixty Six Thousand and Two

hundred Fifty only) computed on different heads is awarded to the

claimants.  O.P No. 3 i.e.  The  National  Insurance  Co.  Ltd.   is

directed to pay an amount 25,66,250/- only ( Twenty five Lakh

Sixty Six Thousand and Two hundred Fifty only) in total only  to

the claimants.

55. It is pertinent to mention here that in regard to the interest on the

amount  of  compensation  in  MACT case Hon’ble  Supreme Court  has

ordered  on  2  July,  2013  in  the  case  of  Jiju  Kuruvilla  and  vs.

Kunjujamma Mohan and others Civil Appeal No. 4945-4946 as

follows that:-  “The claimants are entitled to get the said amount of

compensation alongwith interest @ 12% from the date of filing of the

petition till  the date of  realisation,  leaving rest  of  the conditions as

mentioned in the award intact”.

56. Hence in pursuance of the Judgment of the Hon’ble Supreme Court

the claimants are bestowed with 12 % interest per annum from the

date of filing of the claim petition till the realization of the total amount

of compensation on the basis of aforesaid terms and conditions.
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57. Accordingly, this instant MAC case is disposed of on contest.

58. Given under my hand and seal of this Tribunal on this the 29 th day

of March, 2019.

    Dictated and corrected by me. 

        (A. Hakim)                              (A. Hakim),                        
      Addl. Member-2                               Addl. Member-2,                     
M.A.C. Tribunal,Tinsukia                         M.A.C. Tribunal,Tinsukia      
                     
                  

Transcribed  by :

    (Smti. P.D. Phukan)

     


