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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Misc Appeal Case No. 05 of 2018

Smti Asha Barhoi,

D/o- Lt. Kuldeep Barhoi

R/o-  Bahbari Gaon

P.O-  Hijuguri

P.S & Dist. Tinsukia, Assam  .......................... Appellant

-Versus -

1. Purvottar Construction Pvt. Ltd.,

A company incorporated under the

Indian Company Act, 1956, having its Head Officer

at Bordoloi Avenue, Dibrugarh Town

P.O-  Jalan Nagar

P.S &  District- Dibrugarh, Assam

Represented by its authorized representatives

Sri Nandan Gogoi,

S/o- Sri Lalit Ch. Gogoi

R/o- Jyoti Nagar,

P.O- Jalan Nagar
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Dist.- Dibrugar, Assam   ...................   Respondent

2. Smti Sarada Barhoi,

W/o- Lt. Deo Nath Barhoi

3. Sri Narayan Barhoi

Both are R/o Bahbari Gaon

Hijuguri, Tinsukia Town

P.O- Hijuguri,

Dist.- Tinsukia, Assam

4. Sri Santosh Barhoi,

S/o- Lt. Nirmal Barhoi

R/o- Bahbari Gaon

Hijuguri, Tinsukia Town

P.O- Hijuguri,

Dist.- Tinsukia, Assam

  ..................... Proforma respondents

 Appearance: 

P. Bhowal,

Advocate     ........................ For the Appellant

Bikash Agarwal, 

Advocate        ..................... For the Respondent

Date of Argument:   05/03/2019

Date of Judgment:    19/03/2019
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 J   U   D   G   M   E   N   T

1.        This appeal is directed against the order of injunction

dated 07/07/2018, passed in Misc (J) Case No. 53/2018 arising

out of T.S. 30/2018 by the Civil Judge, Tinsukia. 

2.  For proper appreciation of this appeal, the case of the

respondent may be stated first. 

CASE OF THE RESPONDENT

3.  The respondent  herein  is  a  private  limited company,

registered under the Indian Companies Act. The respondent is

the lawfully  owner  of  a  plot  of  land measuring  5  bighas,  2

kathas 1.5 lessas, situated under the jurisdiction of this court.

The  respondent  is  in  occupation  of  the  said  land  on

30/06/2008.  The  respondent  purchased  the  said  land  from

Nirmal Barhoi (now deceased). Lt. Nirmal Barhoi had handed

over the possession of the said land on the date, when the sale

deed was executed and registered. The respondent has some

other landed properties, by the side of the suit land. In the

month of March, 2018, the respondent decided to develop the

land in order to establish some projects.

4.  Sri  Nandan  Gogoi,  an  employee  of  the  respondent

company  was  looking  after  the  property  at  Tinsukia.  On

25/03/2018, Nandan Gogoi had started earth filling and dug on

the suit land. On 04/04/2018, Montu Barhoi along with Sarada

Barhoi, the wife of Lt. Deo Nath Barhoi and Narayan Barhoi,

the son of Lt. Deo Nath Barhoi illegally trespassed into the land

of the respondent and restrained the workers from doing work

on the suit land. 

5.  Sarada Barhoi, Narayan Barhoi and Montu Barhoi told

Nandan  Gogoi  that  they  have  an  ongoing  dispute  with  the
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legal  heirs  of  Lt.  Nirmal  Barhoi  and Kuldeep Barhoi,  on the

issue of right to inheritance of property of their predecessor Lt.

Roghunath Barhoi  and Roghu. Sarada Bahoi,  Narayan Barhoi

and Montu Barhoi told Nandan Gogoi that there is a suit being

numbered  as  Title  Suit  14/2011,  pending  in  the  court  at

Tinsukia,  where  they  have  been  litigating  against  Santosh

Barhoi, son of Lt. Nirmal Barhoi, Falguni Barhoi, the wife of Lt.

Kuldeep  Barhoi  and  Asha  Barhoi,  the  daughter  of  Kuldeep

Barhoi.  These  three  persons  have  been  reins  as  proforma

defendants.  

6.  The respondent has stated that in Title Suit 14/2011,

Santosh Barhoi and Asha Barhoi were jointly litigating against

Santosh  Barhoi  and  Narayan  Barhoi  and  against  Kuldeep

Barhoi. The respondent has stated that Title Suit 14/2011 was

decreed  vide  judgment  dated  31/08/2017.  According  to  the

respondent, Falguni Barhoi and Asha Barhoi have pleaded in

the said suit that Lt. Nirmal Barhoi had sold the land to the

respondent and also handed over the possession of the same

to the respondent. According to the respondent, in Title Suit

14/2011, Sarada Barhoi and Narayan Barhoi also admitted in

their pleadings that Lt. Nirmal Barhoi had sold the suit land to

the respondent company. Therefore, the respondent company

filed  the  suit,  praying  for  declaration  that  Sarada  Barhoi,

Narayan  Barhoi,  Santosh  Barhoi,  Falguni  Barhoi  and  Asha

Barhoi have no right or authority to interfere into its peaceful

possession  of  the  land.  The  respondent  also  prayed  for  an

injunction.

7.  In the injunction petition, Sarada Barhoi and Narayan

Barhoi  have jointly  filed a  written objection.  Santosh Barhoi

has separately filed an objection. Sarada Barhoi and Narayan

Barhoi have denied the fact that the respondent company had
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purchased the land from Lt.  Nirmal Barhoi vide execution of

the sale deed no. 1259/2008. 

8.  After hearing the parties, the Ld. court below allowed

the prayer of ad-interim injunction, restraining Sarada Barhoi,

Narayan Barhoi and Santosh Barhoi and others from interfering

into the peaceful possession of the respondent over the suit

land.   

POINT FOR DETERMINTATION

9.  The only point for determination in this appeal is as to

whether the trial court had erred, while passing  the injunction

order? 

DECISION AND REASONS THEREOF

10.  The entire case of the respondent is based upon the

deed of sale, executed in their favour by Lt. Nirmal Barhoi. This

fact has been admitted by Sarada Barhoi and Narayan Barhoi

in Title Suit 14/2011. The present appellant Asha Barhoi and

Falguni Barhoi also admitted in Title Suit 14/2011 that the suit

land was sold by Lt. Nirmal Bahoi to the respondent company. 

11.  Now, the appellant Asha Barhoi has stated that she was

not given any opportunity to file written objection in Misc (J)

Case no. 53/2018. She has claimed that without hearing her,

the court below passed the injunction order. 

12.  From the record, I find that the appellant Asha Barhoi

has filed written statement in Title Suit 30/2018, but the record

of Misc (J) 53/2018 shows that Smti Asha Barhoi had entered

appearance in the said case and did not file any objection. 
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13.  It  is  a  settled  position  of  law  that  in  an  injunction

matter, the court is not required to go into the merit of the

case. 

14. The law pertaining to ad interim injunction owes a lot to

a famous English decision of the House of Lords rendered in

American Cyanamid Co.  Vs. Ethicon Ltd.  [1975 (1) All ER

504]. Lord Diplock in Cyanamid's case laid down the  following

guiding principles for the grant of interlocutory injunction:

(1) The plaintiff must  first satisfy the  Court that there is

a serious issue to  decide and  that  if  the defendants

were not restrained  and the plaintiff  won the action,

damages  at  common  law   would   be  inadequate

compensation for the plaintiff's loss.

(2)  The Court, once satisfied of these matters will  then

consider whether the balance of convenience  lies  in

favour of  granting  injunction or not,  that is,  whether

justice would be best served by an order of injunction.

(3)  The Court does not and cannot judge the merits of

the  parties`s respective cases and that any decision  of

justice will  be taken in a state of uncertainty about the

parties' rights."

1) Reverting  to  the  case  in  hand,  here  both  sides  have

claimed to have possession over the suit land. This fact

itself  constitutes the subject matter of adjudication in

the suit. Therefore, I agree with the appellant that there

is  a  strong  prima-facie  case  for  granting  ad  interim

injunction.

15. In Zenit Mataplast P.Ltd. vs State Of Maharastra &

Ors [2009 (10) SCC 388], the Hon’ble Supreme Court held as

under –

“Interim  order  is  passed  on  the  basis  of  prima  facie
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findings, which are tentative. Such order is passed as a

temporary arrangement to preserve the status quo till

the matter is decided finally, to ensure that the matter

does not become either infructuous or a fait accompli

before the final hearing. The object of the interlocutory

injunction  is,  to  protect  the  plaintiff  against  injury  by

violation  of  his  right  for  which  he  could  not  be

adequately compensated in damages recoverable in the

action if the uncertainty were resolved in his favour at

the trial”

16. In Zenit Mataplast,s case (supra), the Hon,ble Supreme

Court further held that –

Grant  of  temporary  injunction  is  governed  by

three basic principles, i.e. prima facie case; balance of

convenience; and irreparable injury, which are required

to be considered in a proper perspective in the facts and

circumstances of a particular case. But it  may not be

appropriate for any court to hold a mini trial at the stage

of grant of temporary injunction.

17. In  Colgate  Palmolive  (India)  Ltd.  Vs.  Hindustan

Lever Ltd.,  AIR 1999 SC 3105, the Hon’ble Supreme Court

observed ----

“that  the  other  considerations  which  ought  to  weigh

with the Court hearing the application or petition for the

grant of injunctions are as below :

(i) Extent of damages being an adequate remedy; 

(ii)  Protect  the  plaintiff's  interest  for  violation  of  his

rights though however having regard to the injury that

may be suffered by the defendants by reason therefore ;

(iii) The court while dealing with the matter ought not to

ignore the factum of strength of one party's case being

stronger than the others;
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(iv)  No fixed rules or  notions ought  to  be had in the

matter  of  grant  of  injunction  but  on  the  facts  and

circumstances  of  each  case-  the  relief  being  kept

flexible;

(v) The issue is to be looked from the point of view as to

whether on refusal of the injunction the plaintiff would

suffer  irreparable  loss  and injury  keeping  in  view the

strength of the parties' case;

(vi) Balance of convenience or inconvenience ought to

be considered as an important requirement even if there

is a serious question or prima facie case in support of

the grant; 

(vii)  Whether  the  grant  or  refusal  of  injunction  will

adversely affect the interest of general public which can

or cannot be compensated otherwise

18. In  Dalpat Kumar & Anr. Vs. Prahlad Singh & Ors.,

AIR 1993 SC 276, the Supreme Court explained the scope of

aforesaid material circumstances, but observed as under:-

"The  phrases  `prima  facie  case',  `balance  of

convenience'  and  `  irreparable  loss'  are  not  rhetoric

phrases  for  incantation,  but  words  of  width  and

elasticity, to meet myriad situations presented by man's

ingenuity in given facts and circumstances, but always

is hedged with sound exercise of judicial  discretion to

meet the ends of justice. The facts rest  eloquent and

speak for themselves. It is well nigh impossible to find

from  facts  prima  facie  case  and  balance  of

convenience." 

19.  Coming back to the case in hand, there is no quarrel

with the proposition fact that for an injunction matter, a mini

trial of the case is not required. In this case, the respondent
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has based its case on a registered sale deed. Therefore, there

is  a  prima-facie  case  to  go  for  trial.  The  respondent  had

purchased the land by paying money. It has been in possession

of the suit land since it purchased the same. So, the mischief,

which might occur in refusal of the prayer of junction would be

much  higher  than  allowing  the  prayer  of  the  petitioner.

Therefore, the balance of convenience goes in favour of the

respondent. 

20.  Under the circumstances, I find that the Ld. trial court

has  rightly  granted the  prayer  of  ad-interim injunction.  The

impugned order dated 07/07/2018 passed in Misc (J) Case no.

53/2018 does not require any interference.  

        ORDER

21. That being the position, the appeal is found to be devoid

of any merit and is accordingly dismissed. Send down a copy

of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

19th day of March, 2019.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

             District Judge       

      Tinsukia


