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BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA ::::::::: ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

 

Misc. (M.A.C.T) Case No. 06/17

Arising out of MAC case no. 118 of 2010

1.     Sri  Samir  Thapa

    S/o. Sri Bhim Bahadur  Thapa,

    R/o. Bozaltoli, Near  Batorpukhuri L.P  School,

    P.O Borguri,

    P.S and District- Tinsukia,  Assam.

                                                .......……Claimant Petitioner.

                                                              

               -Versus- 

1.     Madarkhat  Tea  Company,

    Having  its  office  at  Chiring  Chapori, 

    Dibrugarh,

    Represented  by  its  owner/proprietor

    Sri Chitaranjan Chakraborty,

    R/o. Chiring  Chapori,             

              P.S & District -  Dibrugarh (Assam)  

2.      Mrs.  Bhima  Thapa  Chetry,

     W/o. Mr. Bhim  Bahadur  Thapa,

     R/O. Bazaltoli, Near  Batorpukhuri L.P School,
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         P.O Borguri, P.S & District - Tinsukia,  Assam              
                                                     

3.       The  Manager,

       United Insurance Co. Limited,

      having  its  Branch  Office  at  Rangagarah  Road,  Tinsukia

       P.O, P.S  & Tinsukia, Assam.     

                                             ............Respondents/Opposite Parties.  

 

Appearance:-

  Sri.  N. Prasad,

  Advocate……………......……….. For the   Claimant.

  Sri  M. Dutta

  Advocate........………….........… For the Opposite Party no. 1.

 Sri A.K Karmakar

 Advocate........………….........… For the Opposite Party no. 3.   

  

  Date of Argument   :   12.03.19.

  Date of Judgment   :   27.03.19

J  U D G M  E  N  T

1. The   instant   Misc. case  has   been   cropped up   on the

basis of petition. No. 1337/17 dated  17/05/2017 U/s. 114 CPC

and Order  XLVII  R/W  Section   151  of   the  Code of   Civil

Procedure   filed  by  the  claimant/Petitioner to  review  the

Judgment/order dated 17.04.2017 passed by this  Tribunal in

the MAC case no.  118/10 wherein   the claim petition was

dismissed  on contest and the parties are left to bear their

own cost.

2. The case in brief is that the claimant petitioner had filed a

MAC case no. 118/10 for compensation on account  of  injuries

sustained  by  him in  a  motor  accident. But the MAC case

no. 118/10 was dismissed  on contest. And the parties are left
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to bear their own cost.

3. Now aggrieved with the said Judgment and order the claimant

petitioner has filed the instant review petition. On receiving

the review petition the Tribunal has registered a misc. case

and notices were issued to the opposite parties accordingly. 

4. On receiving the notices of the instant review case the parties

have appeared and contested the review case.

5. I have heard the arguments of both the parties and perused

the  material  on  record  and  the  Judgment/order  dated

17.04.2017  passed  by  this   Tribunal  in  the  MAC  case  no.

118/10.

6. Now the point to be decided as follows:-

1. whether the claimant petitioner has  discovered new  and

important  matter  or evidence  which  after  the  exercise

of  due  diligence,   was  not  within his  knowledge or

could  not be  produced  by  him  at  the  time  when the

decree was  passed  or  order  made, or  on account  of

some mistake  or  error  apparent  on  the  face  of  the

record, or  for any other sufficient reason? 

2. Whether the Tribunal  has  passed  the  order  &  Judgment

dated 17/04/2017  by  total  misinterpreting  the  records,

which is   an  error  apparent  on  the  face  of  the record?

Discussion, Decision and Reason Thereof:-

7. The  claimant  petitioner  has  filed  the  review  petition  and

stated  as   follows: That  vide  order  and  judgment  dated

17/04/2017, the Tribunal has dismissed  the  claim application.

It is submitted that in course  of  trial   on 21/06/2013, the

claimant filed petition  for  amendment  of  claim  petition  to
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implead the  insurer  of  vehicle  bearing registration  No. AS-

06-4983 407 (Mini  Truck)  as  one  of  the opposite  parties

but  as  the  owner  has  taken  specific  plea  that  his vehicle

was  not  involved  in  the  accident  so  the  said petition  was

rejected.  That   in   the  judgment,   filing  of  said   petition

dated  21/06/2013  and  order   passed thereof   was   not

considered  as  the  owner  himself  is the  best  person  to

disclose  the  name  of  the  driver. That,  the  Hon'ble  Court

at  the  time  of passing  the judgment  did  not  discuss  the

entire   issue   except  maintainability   of   the   claim

application. That the material on record speaks that the driver

of offending vehicle  bearing registration  No. AS-06-4983 407

(Mini Truck) was involved in  the  accident  and  was  insured

with  Opposite  Party  No. 3.  That, the  judgment  passed by

the  Tribunal  is  not  inconformity  with  law.  The Tribunal  has

passed  the  order  &  Judgment  dated 17/04/2017  by  total

misinterpreting  the  records, which is   an  error  apparent  on

the  face  of  the record  and the  same  may  be  cured  by

invoking  the power  of review  conferred  to  this  Tribunal.

That   the claimant  has  not  preferred   any  appeal/revision

before  any higher court  against  the  order  &  judgment

dated 17/04/2017 passed  in  M.A.C  Case  No. 118  of  2010

by this Hon'ble  Tribunal. Hence,  the  claimant  petitioner has

prayed  for  setting  aside   the  order   and  Judgment  dated

17/04/2017 passed by this Tribunal  in  MAC  no. 118  of  2010

after hearing  both the  sides and further prayed to allow  the

claim  of the claimant.

8.  In reply the Opposite party No  3 i.e. United India Insurance

company has filed the written objection by which stated that

the present review petition is not maintainable in law as well

as  in  facts.  It  is  stated  that  no  Review  Petition  is  tenable

against a contested Judgment which was passed by this court

vide judgment dtd. 17/04/2017. That with the participation of
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four advocate i.e. Sri Naresh Prasad for the Claimant; Sri R.K.

Borthakur  and  M.Dutta  for  Opposite  Party  No.  1,  Sri  S.  K.

Pandey for  Opposite  Party  No.  2  and Sri  A.K.  Karmakar  for

Opposite Party No. 3/ United India Insurance Company Ltd. the

final  Hearing  of  the  Case  was  taken  by  this  Tribunal  and

Argument  was  heard  on  01/03/2017  and  03/04/2017.  That

after final  hearing and considering all  aspects and material

evidence on record this Tribunal was pleased to pass Order

and  Judgment  on  17/04/2017  dismissing  the  claim/  claim

petition.

9. The opposite party no. 3 has further stated that the Tribunal

has passed the Judgment and Order, as follows:- "In view of

the  above  discussion  and  considering  all  facts  and

circumstances,  the  claim  petition  is  dismissed  herewith  on

contest."  "In  the  facts  and  circumstances  of  the  case.  The

parties are left to bear own cost. Accordingly, this MAC case is

disposed on contest."

10. It  is  submitted by the  Opposite  party  no.  3  that  the

provision of Review under section 114 of C.P.C. is applicable

when there  is  some arithmetical  or  clerical  mistake on the

face of Record in the Judgment and Final  Order.  But in the

present Case, Judgment was passed on merit after Hearing

and accordingly the claim petition was dismissed by the court

on 17/04/2017. That the only option of the claimant was to file

Appeal  before  the  Hon'ble  Gauhati  High  Court.  That  a

contested Judgment cannot be questioned in the same court

through the so-called Review Petition filed by the Claimant in

this  case.  That  the  claimant  and  his  advocate  Sri  Naresh

Prasad has made a desperate attempt to mislead this court by

filing  the  present  Review  Petition  instead  of  filing  Appeal

before the Hon'ble Gauhati High Court. Hence, the Opposite

Party  Insurance  Company  submits  and  prays  to  pass
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necessary order dismissing the Review Petition with cost and

compensation of Rs. 10000/- to meet the ends of justice.

11. The Tribunal has heard the argument advanced by the

parties at length and also, deciphered the materials on record

for an appropriate outcome of the instant case.

12.  Upon hearing both sides I have seen and perused the

petition filed by the claimant petitioner of the instant review

case  and  the  relevant  document  and  the  Judgment/order

dated 17.04.2017 passed by this  Tribunal in the MAC case no.

118/10.

13.  Now; before I  hold my opinion on the merits  of  the

review petition I would like to go through the Judgment/order

dated  17.04.2017 passed by  this  Tribunal  in  MAC case  no.

118/10. For convenience I would like to extract the relevant

portion  of  the  Judgment/order  dated  17.04.2017 passed by

this Tribunal in MAC case no. 118/10 which states as follows :- 

20. “Here in the instant case although the claimant has

been  claiming  the  compensation  from  opposite

party no. 1 yet non-joinder of the driver and the

insurer  of  the  alleged  vehicle  is  bad  in  law.  In

absence of the insurance party of the alleged truck

and  the  driver  the  tribunal  could  not  pass  an

effective decree or order.

21.In view of the above discussion I have found that

the instant  case is  bad in  law for  non-joinder  of

necessary parties and hence the instant case is not

maintainable in the eye of law. And thus the issue

no. 2 is decided accordingly.”

14. From  the  bare  perusal  of  the  Judgment/order  dated

17.04.2017 passed by this Tribunal in MAC case no. 118/10 it

is apparent that the  MAC case no. 118/10 was dismissed on
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account of  the non-joinder of  relevant parties after  hearing

both the sides at length.

15.  But now the question arises in the review petition is

that whether the claimant petitioner has discovered new  and

important  matter  or evidence  which  after  the  exercise  of

due  diligence,  was  not  within his  knowledge or  could  not

be  produced  by  him  at  the  time  when the  decree was

passed  or  order  made, or  on account  of  some mistake  or

error  apparent  on  the  face  of  the  record, or  for any other

sufficient  reason? Whether  the  Tribunal   has   passed   the

order   &   Judgment   dated  17/04/2017   by   total

misinterpreting  the  records, which is   an  error  apparent  on

the  face  of  the record?

16.  With regard to the review of  a Judgment and order,

Order XLVII CPC has set forth  as  follows :- 

“Application  for  review  of   Judgment  –  (1)  Any   person

considering  himself  aggrieved –

(a) by a  decree  or  order  from which  an appeal  is  allowed,

but  from  which  no appeal  has  been  preferred,

(b) by  a  decree or order  from  which  no  appeal  is  allowed,

or

(c) by  a  decision on  a  reference  from  a  Court  of  Small

Causes,  and   who,   from  the   discovery  of   new   and

important  matter  or evidence  which  after  the  exercise  of

due  diligence,  was  not  within his  knowledge or  could  not

be  produced  by  him  at  the  time  when the  decree was

passed  or  order  made, or  on account  of  some mistake  or

error  apparent  on  the  face  of  the  record, or  for any other

sufficient reason, desires to  obtain  a  review  of  the  decree

passed  or  order  made  against  him, may  apply  for a

review  of Judgment  to  the  Court  which  passed  the  decree

or  made  the order.

2.  A  party  who  is  not  appealing  from a  decree  or  order
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may  apply  for  a  review  of  Judgment notwithstanding  the

pendency  of  an appeal by  some other party except  where

the  ground  of  such  appeal  is  common  to  the  applicant

and the  appellant,  or   when,  being  respondent,   he  can

present  to  the  Appellant Court  the  case  on  which he

applies  for  the  review.

Explanation- The  fact  that  the  decision on a  question  of

law  on which the  Judgment  of  the  Court  is  based has been

reserved  or modified  by  the  subsequent  decision  of  a

superior Court  in any other  case,  shall not  be  a ground  for

the  review  of  such  judgment”.

17.  Upon bare perusal of the Order XLVII CPC it is revealed

that if a petitioner discovered new  and  important  matter  or

evidence  which  after  the  exercise  of  due  diligence,  was

not  within his  knowledge or  could  not be  produced  by  him

at  the  time  when the  decree was  passed  or  order  made,

or  on account  of  some mistake  or  error  apparent  on  the

face  of  the  record, or  for any other sufficient reason, desires

to  obtain  a  review  of  the  decree passed  or  order  made

against  him, may  apply  for a  review  of Judgment  to  the

Court  which  passed  the  decree  or  made  the order.

18.  Now  I  would  like  to  cite  the  case  of  Smt.  Meera

Bhanjia Vs. Smt. Nirmala Kumari Choudhury (1995 (1)

SCC 170) wherein Hon’ble Supreme Court has observed as

follows  :-  “while  quoting  with  approval  a  passage  from

Abhiram Taleshwar Sharma Vs. Abhiram Pishak Sharma

& Ors. (1979 (4) SCC 389), this Court once again held that

review proceedings are not by way of an appeal and have to

strictly confined to the scope and ambit of Order 47 Rule 1

CPC. Under Order 47 Rule 1 CPC a judgment may be open to

review inter alia if  of  the record. An error which is not self

evident and has to be detected by a process of reasoning, can
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hardly  be  said  to  be  an  error  apparent  on the  face of  the

record justifying the court to exercise its power review under

Order  47  Rule  1  CPC.  In  exercise  of  the  jurisdiction  under

Order 47 Rule 1 CPC it  is  not permissible for an erroneous

decision to be "reheard and corrected". A review petition, it

must  be  remembered  has  limited  purpose  and  cannot  be

allowed to be "an appeal in disguise."

19.  In  West  Bengal  & another v. Kamal Sengupta &

Ors.  (2009 (14) SCC 663)  it  is   held  by   the  HOn'ble

Supreme   Court   as  follows:-  “in  Moran  Mar  Basselios

Catholicos and another v. The Most Rev. Mar Poulose

Athanasius and Others [1995 (1) SCR 520],  this  Court

interpreted  the  provisions  contained  in  Travancore  Code  of

Civil Procedure which are analogous to  Order 47 Rule 1 and

observed:  "Under  the  provisions  in  the  Travancore  Code of

Civil Procedure which is similar in terms to Order XLVII, Rule 1

of our Code of Civil Procedure, 1908, the Court of review has

only a limited jurisdiction circumscribed by the definitive limits

fixed by the language used therein. It may allow a review on

three  specified  grounds,  namely,  (i)  discovery  of  new  and

important matter or evidence which, after the exercise of due

diligence, was not within the applicant's knowledge or could

not be produced by him at  the time when the decree was

passed, (ii) mistake or error apparent on the face of the record

and (iii) for any other sufficient reason. It has been held by the

Judicial  Committee  that  the  words  "any  other  sufficient

reason" must mean "a reason sufficient on grounds, or least

analogous to those specified in the rule"."

20. From the instant review petition it is apparent that the

claimant petitioner has submitted that “in course  of  trial  on

21/06/2013, the  claimant filed petition  for  amendment  of

claim  petition  to  implead the  insurer  of  vehicle  bearing
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registration  No. AS-06-4983 407 (Mini  Truck)  as  one  of  the

opposite  parties but  as  the  owner  has  taken  specific  plea

that  his vehicle  was  not  involved  in  the  accident  so  the

said petition  was  rejected. That  in  the  judgment,  filing  of

said  petition  dated  21/06/2013  and  order  passed thereof

was  not  considered  as  the  owner  himself  is the  best

person  to  disclose  the  name  of  the  driver.”

21.  It  is  apparent  from the  material  on  record  that  the

petition dated 21.06.2013 has already been decided on merit

and rejected by the Tribunal and against that order there is no

appeal or revision filed by the claimant petitioner. Hence I am

of  the  considered  opinion  there  is  no  need  to  take  into

account  of  the  said  petition  while  writing  the  judgment.

Moreover it cannot be treated that the claimant petitioner has

discovered new  and  important  matter  or evidence  which

after  the  exercise  of  due  diligence,  was  not  within his

knowledge or  could  not be  produced  by  him  at  the  time

when the  decree was  passed  or  order  made, or  on account

of  some mistake  or  error  apparent  on  the  face  of  the

record, or  for any other sufficient reason.

22.  It  is  also  pointed  out  by  the  Ld.  Counsel  for  the

claimant  petitioner  that,   at   the   time   of  passing   the

judgment  the Tribunal has  not  discuss  the  entire  issue

except  maintainability   of   the   claim   application.  Hence

prayed to review the judgment.

23.  In this regard I have gone through the Judgment/order

dated 17.04.2017 passed by this  Tribunal in the MAC case no.

118/10 and found that the Tribunal has observed in para 22 as

follows:- 

“22. As the issue no. 2 has been decided I don’t think it

would be prudent or necessary to discuss further the
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issue no. 1, 3 and 4.”

24.  From the para 22 it is revealed that the issue no. 2 i.e.

the question of maintainability of the case; is already decided

by the Tribunal. Hence in view of the above perspective no

further discussion is made with regard to the Issue no. 1, 3 &

4. In view of this I have seen no error apparent on the face of

the record. A review petition cannot be an appeal in disguise. 

25.  Hence, the  claimant petitioner has failed to show the

ground of  sufficient reason for review the judgment.  Hence

taking note of the decision of the Apex Court and considering

all  facts  and  circumstances  the  prayer  of  the  petitioner  is

rejected. Thus the review petition is dismissed herewith.

26.  This   Review Petition  is  accordingly,  disposed of  on

contest. 

27.   Given  under  my hand & seal of this Court on this 27th

day  of March,  2019.

  Dictated and corrected by me.

        (A. Hakim)          ,                                          (A. Hakim)                          
    Addl. Member-2                                             Addl. Member-2,                    
 M.A.C. Tribunal,Tinsukia                                M.A.C. Tribunal,Tinsukia            

                 

  Transcribed by :

  P.D. Phukan(Steno)      

 

 

  


