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 IN THE COURT OF THE ADDL. SPECIAL JUDGE-(NDPS), TINSUKIA

                            

     NDPS case no. 28(CH)2016 

     U/s. 18(b)/25 of the NDPS Act  

    

                                  Present :    Md. Abdul Hakim, M.A.,LL.B.,

                                                  Addl. Special Judge (NDPS)

                                                  Tinsukia. 

    

                                The State of Assam

        -Vs-

1) Sri Rajani  Pajing,

2)Smt. Chachang Singson, 

3)Sri  Ingam Jeliang, 

4)Smt. Hainu  Kipgen.   

                                                        --------Accused

             Appearance :

                   For the State :    Sri R.C Das, Ld. A.P.P,

                   For the accused  Sri Rajani Pajing     ::: Sri A.C  Borah, Adv.

            For the accused Smt. Hainu  Kipgen ::: Sri,  B. Mishra, Adv.  

                   For the accused Smt. Chachang Singson, Sri  Ingam Jeliang, 
                                   :::  Sri  M.K  Singh, Adv.

                    Date of evidence:   04.09.17, 19.09.17, 15.11.17, 
16.03.18, 10.04.18, 25.05.18, 

            27.06.18. 

                    Date of argument:  25.02.19

                    Date of judgment:   11.03.19
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                                               J  U  D  G  M  E  N  T

1.   The  Prosecution story,  is  in brief that  Sri Hemen Sharma had

lodged  an FIR  by  which  alleged  that on 21.09.16 at 6:15 AM at

Santipur, the  accused  Rajani  Pajing had knowingly  permits 1)

Smt. Chachang  Singson, 2) Sri  Ingam  Jeliang, 3) Smt.  Hainu

Kipgen  used his premises for to be keeping, selling, transporting,

importing  Psychotropic substance/opium approx. 1 KG 895 gram

and  from the possession  of  the  aforesaid  accused  persons the

informant  had  seized approx. 1 KG 895 gram along with 115

grams opium (kani) of  small purias in  presence  of  Dy. S. P (HQ)

and witnesses. Hence the  case.

2.     On  receiving  the  FIR,  Sadiya  P.S.  registered  a  case  and

investigated  the  matter.  On  completion  of  the  investigation,

above  named  accused  persons  were  charge  sheeted  and

forwarded to face the trial.

3.      Copies   were  furnished to  the accused  persons  for  trial.

Accordingly  upon  hearing  both  sides  and  considering  the

materials on record, charge u/s 25 NDPS Act had been framed

against the accused Rajani  Pajing and charge U/s. 18 (b) NDPS

Act had been framed against  accused persons  namely, 1) Smt.

Chachang  Singson, 2) Sri  Ingam  Jeliang, 3) Smt.  Hainu  Kipgen,

particulars  of  which  read  over  and  explained  to  the  accused

persons,  to  which  they  pleaded  not  guilty  and  claimed  to  be

tried.                                       

4.         During trial, prosecution examined thirteen (13) witnesses.

As  there  is  implicating  material  against  the  accused  persons,

they are examined u/s 313 Cr.P.C. 

5.       Argument  is  heard put forwarded by the ld. Counsels for

both  the  sides  as  well  as  gone  through  the  entire  evidence

available on record to adjudicate the case.  
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6.  Point For Determination :-

(i) Whether on 21.09.2016 at about 6:15 A.M. at Santipur,

the  accused  persons  have  been  found  in  possessing,

selling,  transporting,  importing  Psychotropic

substance/opium  approx.  1  KG  895  gram  (Commercial

quantity), as alleged?

(ii)   Whether  on  the  same  day, time  and  place  at the

accused Rajani   Pajing had knowingly  permits 1) Smt.

Chachang  Singson, 2) Sri  Ingam  Jeliang, 3) Smt.  Hainu

Kipgen   to  use  his  premises  for  keeping,   selling,

transporting,   importing  Psychotropic  substance/opium

approx.  1  KG  895  gram(Commercial   quantity),  as

alleged?   

DISCUSSION, DECISION AND REASONS THEREOF:

7.          PW.1, Sri  Ajit Pazing has deposed  that   except  accused

Rajani  Panking he does  not   know  the other   accused.   On

hearing his paternal  uncle, Rajani Pangking was taken  to  the

Chapakhowa Police  Station,  he went  there. There  police  took

his  signature on  Ext. 1, Seizure-list,  Ext.1(1) is his  signature.

He did  not know  why  his uncle  was  taken  to  the  police

station.  

8.         In  Cross-examination for  all  the  accused  persons PW.1

has stated  that when  he  puts  his signature  on  Ext. 1  it  was

blank.     Police  did  not  ask  him.

9.       P.W.2, Smt. Manju Panking   has  deposed  that accused

Rajani Panking is  her  husband. She   knows  the other  accused

persons also.  Incident  took  place  on 21st  September,  2016.

Barring her husband, the other three accused persons  came  to

her house on  that  day and  asked  her to bring water  and  also

enquired   what  is  the  distance   to  the place Rowing. In  the

meantime  police   from Chapakhowa P.S. came and  took  away

the  accused  persons.  
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10. In Cross-examination PW.2  has  stated  that  the  accused

persons  never  came  to her  house except on that  day. Police

did  not  ask  her anything. She has  no  personal  knowledge

about  the  allegation. Police  had  taken away  the  accused

persons  from road outside their  house. During  that  time  her

husband  was  not  at  home. 

11.  P.W.3 Sri   Saranda Patir   has    deposed  that   Except

accused  Rajani Panking, he does  not  know  the other  accused.

Persons. When he alongwith  Rajesh Medok went to  hostel  to

meet  his children  from  Amarpur to  Santipur on  foot. On  the

way  police  stopped them  and  took  his signatures  on  some

blank  papers. 

12. In Cross-examination PW.3  has  stated  that he   could  not

say   why   the   police   took   his  signature.  He  has  no   any

personal  knowledge  regarding  the incident. 

13. P.W.4, Sri  Rajesh Medok has  deposed  that he does not

know   the accused persons. One  day  he alongwith Saranda

Patir went  to hostel  from no.2 Santipur to  no.  1  Santipur,  then

police took  his signature on  some  papers. 

14.  In  Cross-examination for  all  the  accused  persons the

PW.4  has  stated  that he   could  not  say  why  the  police  took

his  signature. He has  no  any  personal  knowledge  regarding

the incident. 

15. P.W.5,  Sri  Rikan   Ratan   has   deposed   that  except

accused  Rajani Panging  he does  not  know  the other accused

persons.  Ext. 2 is  the  seizure-list,  Ext. 2(1)  is  his signature.

Police  informed him while  he was  at  home and  brought  him to

the  P.O.  He does not  remember  when  the   incident  took

place,  He   does  not   remember   the   date  and  time  of

occurrence. Police  recovered opium in  the  house  of  Rajani

Panging.  M.   Ext.  1  is  the  seized   opium.  M.  Ext.  1(1)  is  his

signature.  
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16.  In Cross-examination for accused  Hoinu  Kipgen the  PW.5

has  deposed that he  is the Govt. Gaonburha  since 1994 of  the

village  No. 1  Shantipur  and  No. 1 Borjiya. If  there  is   any

incident  or  cases in  their village then  the  police  usually  calls

him. The  police  called  him  and informed  about  the  recovery

of  narcotic  drugs and  also  instructed  to  puts  his  signature.

He  has  no  personal  knowledge  about  the  occurrence  of  the

offence. He was  called  by  ASI Sharma from  the  police.  

17. In Cross-examination for accused Rajani  Panging the PW.5

has  stated  that his residence  is  at  No. 1  Shantipur village. His

house is  situated  at  a  distance of  about 1½  furlong  away

from  his house. When  he reached  there  he met  police  at  the

courtyard  of  the  accused. He does not  know  from  where  the

seized  materials  were  recovered. As  per  direction of police he

has  signed the Ext. 1. He  does  not  know  the  contents  of  Ext.

1.  People from  their village  were  also  present  at  the  P.O.

Police did  not  interrogate  him. He  does  not  know  about  the

weight  of  the  seized  articles. 

18.  P.W.6 Sri Pinki  Buragohain has  deposed  that  he does

not  know  the  accused persons. Ext. 1 is  the  seizure-list,  Ext.

1(3)  is  his  signature. As per  direction  of  police   he puts his

signature  on  the  seizure-list. As  a  customer  he visited  the

shop  of  one  Pran Krishna  Aich  at  9 :30 am and police  asked

him to put  signature  as  a  Digital  weighing  machine  was

taken  away  from  the  shop. 

19.  In  Cross-examination for   all  the accused  persons the

PW.6 has  stated that  he   cannot   say  the  colour,  company

and type  of  the   machine  for  which  police  asked  him to  put

his  signature  and  as  to  why  the  police   had  taken  the  said

weighing  machine  he  cannot  say.

20.  P.W.7 Sri  Rupam Aich  has  deposed  that he does not

know  the  accused persons. Ext. 1 is  the  seizure-list,  Ext. 1(4)

is  his  signature. Police had  taken  the weighing  machine  from
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his  shop about one  year  back. As per  direction  of  police he

puts his signature  on  the  seizure-list. At  the  time of  putting

signature  one  Manoj  Majhi  and  Pinki  Buragohain  were also

present.  He  puts  his  signature  in  the  day  time. Later  police

returned  the  weighing machine.  

21.  In cross-examination he has  stated  that  he had put  his

signature in  the  evening. He has puts his  signature  in  his shop

which   is  situated  at  Sadiya  Daily Bazar.  At  the time  of

putting his signature  the  paper  was blank  and  he does  not

know  the  reason  as  to why  he had  put his signature on  the

blank paper. He also  do not  know  as  to why  the  police  has

taken  away  the  weighing  machine. 

22.  P.W.8 Sri  Horen  Kumar  has  deposed  that  he   does  not

know  the  informant,  S/I   Hemen  Sharma.  Except   accused

Rajani  he does  not  know  the other  accused. He   does  not

remember  the  date of  occurrence. 

23.  At  this  point  the  Prosecution  has prayed for declaring

this  witness as  hostile. Prayer  is  allowed.     

24.  He denies  the  suggestion  that he  told  before  police

that  “Rajani Pajing  is  doing  the  business with people  from

outsider  state. He does not  know  his  business. Rajani Pajing

used  to  consume  opium. He  does  not  know  if  he is involved

with  Opium business. Police  came to the house of   Rajani Pajing

and  arrested  some people  alongwith   Rajani Pajing. He  often

saw  them  coming  to  the  house  of   Rajani Pajing”. 

25.  In cross-examination  the accused persons   has  stated

that Police  did  not  ask  him  anything. He was  a  Laboratory

Asstt.    

26.  P.W.9, Sri Sunil  Ratan  has  stated  that  he  knows  the

informant, SI  Hemen  Sharma. Except  accused  Rajani he does

not  know  the other  accused. He  does  not  know anything  else

about  the  occurrence.      
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27. The Cross-examination  of  this  witness is  declined  by

the  defence.  

28.  P.W.10 is Smt. Sarala Pajing   has  deposed  that  she does

not  know  the  informant, S/I  Hemen  Sharma. Except accused

Rajani  she  does  not  know  the other  accused. She does not

know anything else about the  occurrence. 

29.  The Cross-examination  of  this  witness is  declined  by

the  defence.

30.  P.W.11. Sri   Palash Borgohain  has  deposed  that   he

does  not  know  the informant  Sri  Hemen  Sharma. He  knows

the  accused person present  in  the  dock  but  he does  not

know  his  name.   The   accused   was   a  President   of  Bazar

Committee  of  Shantipur. He  does  not   know  anything  about

the  incident. Police  did not  record  his  statement.

31.  The Cross-examination  of  this  witness is  declined  by

the  defence.

32.  P.W.12,  Sri  Hemen Sharma (S.I) has  deposed  that on

21.09.16  he  was at Sadiya as  in  charge  of  O.C,  Sadiya  P.S.

On  that  day  in  the  morning at  6:14 AM from  secret  source

he  came to  know  that  in  the  house  of  accused Rajani  Pajing

some  suspicious  persons were  at  present with  contraband

articles. He  then informed the  DSP(HQ), Bitul  Chetia and I/C,

Charan Mohan  Chetia  of  Shantipur  Out post. Ext. 3 is the  G.D

entry no. 467  dated  21.09.16.  Ext. 3(1) is another  G.D  entry

no. 473  dated  21.09.16. Then  he   proceeded  to  the  house  of

accused Rajani   Pajing alongwith two lady constables and one

section   battalion.  Thereafter  DSP(HQ),  Bitul   Chetia  and  I/C,

Sharan Mohan  Chetia  of  Shantipur  Out Post had  also arrived

at  the  spot.  In  the  house  of  accused Rajani  Pajing he  saw

two  women   from   Manipur  and    one   male   person  from

Dimapur. They saw two  bags  with  them. Then  the  DSP(HQ)

gave  him authority  letter,  Ext.  4   to   search   the   house  of
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accused  Rajani Pajing. Ext. 4(1)  is  the  signature  of  DSP(HQ),

Bitul  Chetia. They searched  the  bags  carried  by  them. On

searching  the  bags  they found two  packets wrapped  with

brown paper, two  small  tin  containers  alongwith  54 numbers

of  small  packets wrapped  with  plastic. They suspected  that

packets  were  containing  with illegal contraband  articles. 

33. Thereafter   He  went  to  Chapakhowa  Daily  market  to

bring weighing  machine which  he brought  from  Sri  Rupam

Aich alongwith  one  five  rupees  coin by seizing. Ext. 1 is  the

said  seizure, Ext. 1(4) is  his signature  on  the  said  seizure.

Then he took  the  weight  of  the  contraband in presence of

DSP(HQ) alongwith seizure  witness,  Gaonburha  Rikon  Ratan,

Ajit  Pajing. On being  weighed  he found one 910 gm’s suspected

opium  packet.  Another  packet of  985 gms  suspected opium

packet  and  45  gms  of  small packets(Puria), 54 numbers. Three

tin  containers containing 35 grms each of  suspected  opium.

Then he  seized  all  the  articles  in  presence  of  DSP(HQ),  Sri

Bitul  Chetia  alongwith  other  seizure  witnesses. Thereafter he

collected  samples  of suspected opium  in  presence  of  seizure

witnesses.  He  collected   two   small   samples   of   suspected

opium  containing  25 gms  each.   Thereafter  he  sealed   all

samples obtaining  signatures  of  seizure  witnesses  alongwith

accused. 

34. Thereafter he examined the  accused  at  the  P.O.   He

examined  Smt.  Sasan  Chochong Singson, Smt.  Hoinu  Kipgen,

Sri Ingam  Jeliang, Rajani  Pajing. Then  after  examination  of

the  accused  he  took  them  in  his custody. He prepared  the

sketch  map  of  the  P.O. Ext. 5 is  the  sketch  map,  Ext. 5(1)  is

his signature. After  examination  of  the  accused, he examined

another   six   witnesses,  namely,   Sri   Rikan  Ratan,  (Govt.

Gaonburha  of  Shantipur), Ajit  Pajing, Smt. Manju  Pajing, Sri

Sunil  Ratan, Sri  Saranda  Patir, Sri  Rajesh  Medak. He  brought

the  accused  persons alongwith  seized  articles  were  brought

to  the  Sadiya  P.S,   Digital   Weighing   Machine  seized  in
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connection  with  the  case  was  handed over  to  its owner.

Thereafter he lodged ejahar at  the  P.S.  Ext. 6  is the  ejahar,

Ext. 6(1) is  his signature. Accordingly  a  case  was  registered

being  Sadiya  P.S  case no. 79/16 U/s. 17(b)/25 of  NDPS  Act.

Thereafter  as  per  the order  of  the  DSP(HQ),  He  handed over

the  case  for   investigation  to   Sub  Inspector,  Sri   Charan

Mohan  Singha  Chetia. Ext. 4(1)  is  that  authority  letter,  Ext.

4(2)   is   the  signature  of   DSP(HQ).  Thereafter,   all   seized

articles alongwith  accused  and Case  Record  were handed  over

to  the  S.I, Sri  Charan  Mohan  Singha  Chetia. 

35. M. Ext. 1 is  the seizure  packed  by  him which he saw in

the court  today. After opening  the  box he  saw small  Puria  of

54 number, M. Ext. 2,  M. Ext. 3,  three  tin  containers, M. Ext. 4,

&  M. Ext. 5,  two packets of contraband containing  910 grm and

985  grms.    

36. In Cross-examination  the P.W.12  has  stated  that  he got

information at 6:14 AM on  21.09.16 and  accordingly, proceeded

to  the  P.O.  and  reached  there  at  6:30 am  but  it is not

mentioned  in  his  G.D  entry no. 470  dated  21.09.16. The

weight  of  opium  was  also  not  mentioned  in  the  said  G.D

entry. He  was  accompanied  to  the  P.O  by DSP(HQ), Sadiya Sri

Bipul  Chetia  APS,  Shantipur  OP, I/C,  SI  Saran  Mohan  Chetia,

two  women  police and  one  section of  APBN Party. The  names

of  women  police  are  not  mentioned in his  C.D. He  has  seized

the  articles  as per  provisions of  NDPS Act.  He has  not  given

any  written   information   to  his  Superior   Officer   regarding

getting  information  of  contraband  articles. 

37. He  had   seized   a   brown  colour   polythene  packet

consisting 910 grams, another  packet  consisting  985 grams, 54

small  polythene  packets  consisting of  45 grams,  two  small

tin  containers  consisting  of  35 grams each suspected opium.

There  is no  report  of  testing  the  Weighing  machine  before

the  witnesses  prior  to  taking  weight  of  the  seized  articles.
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Prior to  search  and  seizure of the   contraband  articles, he did

not search  the  body  of himself  and  his  companions. He made

search  in   presence  of   the   witnesses  namely,    Sri  Rikhan

Ratan, Gaonbura of  no. 1  Shantipur, Sri Ajit  Pajing, Sri Rajani

Pajing. He collected  samples  in  presence of  witnesses, namely,

Sri Rikhan  Ratan, Sri Ajit  Pajing  and Sri Rajani  Pajing and  the

accused persons. There  is  no  mention of  these  witnesses  in

his C.D. 

38. Today  he  has  not  seen  in  the  Court  the  sample

packets   which  he had collected.  Generally   they  kept   the

sample  packets  in  the  Malkhana  of  the  concerned  P.S. But

the  concerned  P.S  has  not  forwarded  the  sample packets

before  the  Court. At  the  time of  seizure  of  tins  he  had  not

furnished  the  details  regarding  the  size, colour etc.  and  also

there   is   no   any   seal   of   the   seizure   authority   or  the

signature of  the  available witnesses  at  the time of  seizure. He

had not  sent  any  sample  to  FSL  from  the  54 nos. of  small

tiny polythene  packets  which  contains  suspected  opium  to

confirm  the  same. 

39. He has   not   seized   the   bag   which   contains   the

material  marked  as  Ext. no. 1. He has  not  conducted  the

house  search of  the  premises where  the  Rajani Pajing  resided.

None of  the  witnesses  had  stated  before  him that  from  the

conscious  possession  of  the  accused  persons,  the  alleged

contraband  were  seized.  In   Ext.  1   he has mentioned  the

details  of each  and  every seized articles  separately. But he has

not  seized  and  sealed  the  same  separately. At  the  time of

handing over  the  seized  articles  to SI,  Saran Mohan Singh

Chetia, no  any  receiving  letter  has  been made  by  him. At

the   time of  handing over  the  seized  articles  he has  handed

over  the  accused also to  SI, Saran Mohan Singh Chetia  who

were  arrested  by him. As  per  the  authority  letter  given  by

the  Supdt. of  Police, Sadiya, he  was  not  empowered  to  arrest

the  accused persons, even, he has  arrested  the  accused from
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the  alleged  place of  incident. In fact,  he has committed  the

violation of  authority  letter   given  by the  Supdt. of  Police,

Sadiya. At  the  time  of  handing over  the  accused  persons  to

the  P.S., there were 5-6 police personnel  were  present. He has

recorded  the  statements  of  the  accused persons  at  the  P.O.

He was not  empowered  to  record  the  statements  of  the

accused  persons  as per  the  authority letter  given  by the

Supdt. of  Police, Sadiya. As per NDPS  Act  the  police  officer,

who is  authorized  to  conduct  the investigation  called  as  a

Special  Police  Officer. As  he  is not  empowered  to  record  the

statements  of  the  accused persons  as  per the  provisions of

NDPS  Act, he has  violated  the  Authority  letter   given  by the

Supdt. of  Police, Sadiya. 

40. He  is  also  not  empowered  to  prepare  the  sketch  map

of  the  P.O  as  per authority  letter   given  by the  Supdt. of

Police, Sadiya,  even  he has prepared  the  same  by  violating

the  authority  letter. It  is  not  mentioned  in  Ext. 5 that on

what  time  he  has  prepared  the  same. He has not  recorded

the  statement  of  Nagen Panjing which  is  shown  in  the  Ext. 5.

In  the  authority  letter   given  by the  Supdt. of  Police, Sadiya,

issued  on 21.09.16,  the  issuing  time  is  not  mentioned.  He

cannot  say  the  exact  timing  of  24 hours for  the  conduct of

search  of   house   and  recovery  of   alleged   contraband.  He

denies  the  suggestion  that without  conducting  the  house

search  of  Sri  Rajani  Pajing, he mentioned  in  Ext. 1 written

that the place of  seizure  is  in  the  house and premises  of Sri

Rajani  Pajing.

41. He  is    the  complainant  of   this   case.  He  has   also

recorded  the  statements  of  the  witnesses, prepared  all  the

seizure-lists and  sketch map. He  has recorded  the  statements

of  witnesses  on  21.09.16  at  9 AM. The  office of    Supdt. of

Police,  Sadiya   is   located   at   Chapakhowa.  He  has  never

searched  the  house  of  Sri  Rajani  Pajing.  He handed  over  the

charge of  this  case  to  Sri  Saran Mohan Singh Chetia at 10 AM.
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It  is not mentioned  in  Ext.  4  that  at  what  time  it   was

handed  over  to him. Similarly,  it is  also  not  mentioned  in Ext.

4(1) at  what  time the said  letter  was  handed  over  to Sri

Saran Mohan Singh Chetia. He has  not  informed  the Supdt. of

Police, Sadiya about  this  incident  in  writing. He  denies  the

suggestion   that  he   has   prepared   false   seizure-list,  false

sketch  map.  He   has  not   cited  Supdt.  of   Police,  Sadiya  as

witness  in  this  case. He  has not recorded  the  statement  of

Sri   Bitul  Chetia,   APS,   DSP(HQ),   Sadiya  Police.  He has  no

knowledge  about  the  report  of Director of  Forensic  Science

regarding  this  case.  He  denies  the  suggestion  that as  he

was  the  complainant  of  this  case  he had  no authority  to

investigate  this  case. He   has  recorded  the  statements  of  six

witnesses  and  he  cannot  say  whether SI, Sri  Saran Mohan

Singh Chetia recorded statement of  any  witness or  not.  He

denies   the  suggestion   that   no  contraband  articles   were

recovered  either from the  possession  of  the  accused  persons

or  from  the house  of  any  of the  accused persons. He  cannot

say  the names  of  two  lady   constables  who  accompanied

him for  the  search procedure. He  denies  the  suggestion  that

no  lady  constables  accompanied  him at the time of  search

procedure. He has  not  recorded  the  statements  of  two  lady

constables, one  section  battalion, DSP(HQ), Sri   Bitul  Chetia

and  also  I/C  of   Shantipur  O.P,  SI,  Sri   Saran Mohan Singh

Chetia. 

42. He  denies  the  suggestion  that   all  the  above  named

persons namely, two  lady  constables, one  section  battalion,

DSP(HQ), Sri  Bitul  Chetia  and  also  I/C  of  Shantipur O.P, SI, Sri

Saran Mohan Singh Chetia did  not  accompany  him  at  the time

of  search  and  seizure. He  also denies  the  suggestion that he

did  not  follow  the  law  as  prescribed  in  the NDPS  Act for

investigation  and   also the  search,  seizure  etc. were  also not

done  as per  NDPS  Act.          



13

43.  P.W.13, Sri Charan  Mohan Singh  Chetia (SI) has  deposed

that on 21.09.16  he was posted  as  I/C Santipur Out Post under

Sadiya  Police  Station. On  that day the  then O/C, S.I  Sri  Hemen

Sharma   lodged   an   FIR   at   Sadiya   police   station  and

registered  a  case  vide  Sadiya police  station case  no. 79/16

U/s. 17(b)/25  NDPS  Act  and  endorsed  him to  investigate  the

case.  The then  DSP (HQ),  Sri    Bitul   Chetia  authorized  to

investigation   the   case.  After   taking   charge   of   the

investigation of  the  case, he examined  the  complainant  at

the   Police   station  and   recorded   his   statement.  Written

information  was  sent  to  SP,  Sadiya about  the  seizure  of

Psychotropic   Substances.  On  the  next   day,  22.09.16   he

forwarded  the  accused  to  Judicial  custody.  He  also  sent  the

seized  samples to  the O/o.  Supdt. of  Police,  Sadiya for  onward

transmission   to   the   FSL.  On  02.10.16  He  examined  the

witnesses,  namely,   Sarala   Pajing  and   Sri   Harenda   Nath

Kumar. On 04.12.16 he  examined  the  witness  namely,  Sri

Palash  Borgohain. On  28.12.16  he  collected  the  FSL  Report.

Ext. 6 is  the  FSL  Report,  Ext. 6(1) is  the  letter  from FSL and

Ext.6(2)  is the FSL  Report. 

44. From  the   FSL   Report   they  came  to  know that  the

percentage of  Morphine  in  each  Exhibit  was  found  to  be

9.83%. On  completion  of  investigation  he  submitted  charge-

sheet  U/s. 18(b) of  NDPS  Act  against  Smt. Shosong  Singson,

Ingam  Jeliang and Smt. Hoinu  Kipgen and U/s.  25 of NDPS  Act

against   Sri  Rajani  Pajing. Ext. 7 is  the  charge-sheet,  Ext. 7(1)

is  his signature. 

45. In Cross-examination  he states  that  he was  endorsed  to

investigate the  case on 21.09.16 at 10 AM. He was handed  over

the accused persons alongwith  the seized  articles by S/I  Hemen

Sarma, OC,  Sadiya  P.S at  10:30 AM. After entrustment  with  the

case  he examined witnesses, namely, SI, Hemen  Sharma, Smt.

Sarla  Pajing, Harendra Nath Kumar, Palash  Buragohain. There is

no  copy of information letter to  the SP, Sadiya  in  the  record.
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He did not seal  the specimen  samples which were  sent to  the

FSL for examination. He  cannot say  in  whose presence  the

specimen samples  were sealed. All the  prosecution investigation

were  carried  by Hemen Sharma. He has only  recorded  the

statements of  witnesses, collected  FSL  Report and submitted

charge-sheet against the accused persons. 

46. With  regard  to  the  point  for  determination Ld.  Defence

Counsel  has  pointed  out (i) that before  search and seizure of

the  alleged  material  the   body   of   the  police   were   not

searched. Hence  the  search and  seizure  becomes  doubtful

and illegal. (ii) No  witnesses is  examined  by  I.O  at  the  time

of  search   and  seizure. Hence,  search  and  seizure  become

doubtful. (iii)  the  house  of  accused  Rajani was  not  searched

by  the  I.O. Hence, the accused Rajani  cannot  be  implicated  in

the  instant  case. (iv) That  the  I.O  could  not  produce  any

authority  letter  from  the  superior  officer  to  search  and

seizure of  the  alleged material. (v) That PW.13  has  stated  that

he   sent  information  to  the  SP  but Prosecution  has  failed  to

prove  the sending of the information. Hence,  considering  all

facts  and  circumstances  and  the  Ld. Counsel  has  prayed to

acquit  the  accused  person  on  benefit  of  doubt. 

47. In  reply  Ld. Counsel  Addl. P.P  has vehemently  objected

to   the   points   of   the   Defence   side   and  submits   that

prosecution has  successfully  proved  the  case  against  the

accused  beyond  all   reasonable   doubts.  The I/O was given

authority  letter  to  search  and  seizure  and  the  independent

witnesses have proved the authenticity of the search and seizure.

48. So far the search of body of the police is concerned it is

pointed out that the quantity of the recovered seized material is

so huge that no person can carry the materials into the house

without the knowledge of  the other people. Hence there is  no

doubt  that  the  alleged seized  materials  were  seized  from the

accused persons.
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49. Upon   hearing  both  side I   have  gone  through the

material  evidence  on  record  and  found  that PW.12 Sri  Hemen

Sharma(S.I) has  deposed  that on 21.09.16  he  was at Sadiya as

in  charge  of  O.C,  Sadiya  P.S.  On  that  day  in  the  morning at

6:14 AM from a secret  source he  came to  know  that  in  the

house  of  accused Rajani  Pajing some  suspicious  persons were

present  with   contraband   articles.  He   then  informed  the

DSP(HQ),  Bitul   Chetia  and  I/C,  Charan  Mohan   Chetia   of

Shantipur  Out post.  Ext.  3 is the  G.D  entry no. 467  dated

21.09.16.   Ext.  3(1)  is  another   G.D   entry   no.  473   dated

21.09.16. Then  he   proceeded  to  the  house  of accused Rajani

Pajing alongwith two lady constables and one  section  battalion.

Thereafter DSP(HQ), Bitul  Chetia and I/C, Sharan Mohan  Chetia

of  Shantipur  out post had  also arrived  at  the  spot.  In  the

house  of  accused Rajani   Pajing he  saw  two women  from

Manipur and   one  male  person from  Dimapur. They saw two

bags  with  them. Then  the  DSP(HQ)  gave him authority letter,

Ext. 4  to  search  the  house of accused  Rajani Pajing. Ext. 4 (1)

is  the  signature  of  DSP (HQ), Bitul  Chetia. They searched  the

bags  carried  by  them. On  searching  the  bags  they found two

packets wrapped  with  brown paper, two  small  tin  containers

alongwith  54 numbers  of  small  packets wrapped  with  plastic.

They  suspected   that  packets   were   containing   with  illegal

contraband  articles. 

50. From the evidence of the PW’s it is crystal clear that the

PW 1, PW 2, PW 3, PW 4, PW 8, PW 9, PW 10 and PW 11 have not

supported  the  prosecution  story  so  far  search  and  seizure  is

concerned.  But,  so  far  the  search  and  seizure  of  the  alleged

article is concerned the statement of PW 12 is  corroborated  by

the  P.W.5 (Govt. Gaonburha) and PW.13. Although the PW 5 has

deposed in cross examination that he did not see from where the

seized articles were recovered yet he has stated in examination

in chief that  Police recovered opium in the  house  of  Rajani

Panging.  Hence  recovery  of  the  opium from the  house  of  the
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accused Rajani  Panging is  believable and authentic.  The PW 6

and PW 7 have authenticated about the seizing of weigh machine

from the shop of the PW 7. Hence it is also proved that the seized

materials were weighed by the PW 12.

51. Although the  defence  counsel  has  emphasized  that  no

authority  letter was issued from  the Superior  officer  but PW.12

has deposed  that DSP (HQ) gave  him  the  Ext. 4  to  search  the

house  of  accused Rajani  Pazing. The  PW.12  has  proved  about

issuance  of authority  letter  by  the  Superior  Officer. Hence

the point of the defence side is rejected.

52. In  the State  Of  Punjab vs Balbir  Singh (1994 AIR 1872,

1994 SCC (3) 299) Hon’ble Supreme Court has held in para 25 as

follows :-  “25. The question considered above arise frequently

before the trial courts. Therefore we find it necessary to set out

our conclusions which are as follows: 

(1)  If  a  police  officer  without  any  prior  information  as

contemplated  under  the  provisions  of  the  NDPS  Act

makes  a  search  or  arrests  a  person  in  the  normal

course  of  investigation  into  an  offence  or  suspected

offences as provided under the provisions of Cr.P.C and

when such search is completed at that stage Section 50

of  the  NDPS  Act  would  not  be  attracted  and  the

question  of  complying  with  the  requirements

thereunder  would  not  arise.  If  during such search  or

arrest there is a chance recovery of any narcotic drug

or psychotropic substance then the police officer, who

is  not  empowered,  should  inform  the  empowered

officer  who  should  thereafter  proceed  in  accordance

with the provisions of the NDPS Act. If he happens to be

an  empowered  officer  also,  then  from  that  stage

onwards,  he  should  carry  out  the  investigation  in

accordance with the other provisions of the NDPS Act.
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(2-A) Under Section 41 (1) only an empowered Magistrate

can issue warrant  for  the arrest  or  for the search in

respect of offences punishable under Chapter IV of the

Act  etc.  when  he  has  reason  to  believe  that  such

offences have been committed or such substances are

kept or concealed in any building, conveyance or place.

When such warrant for arrest or for search is issued by

a Magistrate who is not empowered, then such search

or arrest if carried out would be illegal. Likewise only

empowered  officers  or  duly  authorized  officers  as

enumerated in Sections 41(2) and 42 (1) can act under

the provisions of the NDPS Act. If such arrest or search

is  made  under  the  provisions  of  the  NDPS  Act  by

anyone other  than  such officers,  the same would be

illegal. 

(2-B) Under Section 41 (2) only the empowered officer can

give the authorisation to his subordinate officer to carry

out  the  arrest  of  a  person  or  search  as  mentioned

therein. If  there is  a contravention,  that would affect

the prosecution case and vitiate the conviction. 

(2-C) Under Section 42 (1) the empowered officer if has a

prior  information  given  by  any  person,  that  should

necessarily  be  taken  down  in  writing.  But  if  he  has

reason  to  believe  from  personal  knowledge  that

offences  under  Chapter  IV  have  been  committed  or

materials which may furnish evidence of commission of

such  offences  are  concealed  in  any  building  etc.  he

may carry out the arrest or search without a warrant

between sunrise and sunset and this provision does not

mandate that  he should record  his reasons  of  belief.

But under the proviso to Section 42 (1) if such officer

has  to  carry  out  such  search  between  sunset  and

sunrise, he must record the grounds of his belief. To this
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extent  these  provisions  are  mandatory  and

contravention of the same would affect the prosecution

case and vitiate the trial. 

(3)  Under  Section  42  (2)  such  empowered  officer  who

takes down    any information in writing or records the

grounds  under  proviso  to  Section  42  (1)  should

forthwith send a copy thereof to his immediate official

superior.  If  there  is  total  non-compliance  of  this

provision the same affects the prosecution case. To that

extent it is mandatory. But if there is delay whether it

was undue or whether the same has been explained or

not, will be a question of fact in each case. 

(4-A)  If  a  police  officer,  even  if  he  happens  to  be  an

"empowered"    officer  while  effecting  an  arrest  or

search during normal investigation into offences purely

under the provisions of CR.P.C fails to strictly comply

with  the  provisions  'of  Section  100  and  165  Cr.P.C

including  the  requirement  to  record  reasons,  such

failure would only amount to an irregularity.

(4-B)  If  an  empowered  officer  or  an  authorised  officer

under Section 41 (2) of the Act carries out a search, he

would  be  doing  so  under  the  provisions  of  Cr.  P.C

namely Section 100 and 165 Cr.P.C and if there is no

strict compliance with the provisions of Cr.P.C then such

search would not per se be illegal and would not vitiate

the trial. 

53. With regard to the point that before  search and seized the

body of the police  were  not  searched, I have found that there is

no such evidence adduced by the prosecution. But the defence

side could not create any doubt about the search and seizure as

the independent witness PW 5 has deposed that the opium was

seized from the house of the accused Rajani  Pajing. It is also to
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be noted that such a huge quantity of drugs nobody can conceal

in his body. Apart from this why the concerned police would like

to frame the accused persons in a false case. Hence I have found

no doubt about the search and seizure. Hence this point of the

defence side is rejected.

54. Now it would be justified to go through the section under

which the acc  prays   to pardon used persons are charged. The

accused Rajani  Pajing is charged U/S  25 in The Narcotic Drugs

and Psychotropic Substances Act,  1985. Which is envisaged as

follows: 

Section 25 in The Narcotic Drugs and Psychotropic Substances

Act, 1985 [25. Punishment for allowing premises, etc., to be used

for  commission  of  an  offence.  Whoever,  being  the  owner  or

occupier  or  having  the  control  or  use  of  any  house,  room,

enclosure,  space,  place,  animal  or  conveyance,  knowingly

permits it to be used for the commission by any other person of

an offence punishable under any provision of this Act, shall be

punishable with the punishment provided for that offence.]

55. From  the  evidence  on  record  it  is  proved  beyond

reasonable doubt that the accused 1) Smt. Chachang  Singson, 2)

Sri  Ingam  Jeliang, 3) Smt.  Hainu  Kipgen  were found in the

premises of  the accused Rajani  Pajing along with  Psychotropic

substance/opium  approx.  1  KG  895  gram  which  was  kept  for

selling, transporting,  or importing. In view of this fact I am of the

considered opinion that the prosecution has succeeded to prove

beyond  reasonable  doubt  that  the  accused  Rajani  Pajing  has

committed the offence U/S  Section 25 The Narcotic Drugs and

Psychotropic  Substances Act,  1985. Hence,  the accused Rajani

Pajing  is  convicted  U/S  Section  25  in  The  Narcotic  Drugs  and

Psychotropic Substances Act, 1985.

56. With regard to the the accused 1) Smt. Chachang  Singson,

2) Sri  Ingam  Jeliang, 3) Smt.  Hainu  Kipgen  it is apparent that
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they are charged U/S 18 (b) of NDPS Act. The S. 18 (b) of NDPS

Act is envisaged as follows :- Section 18 in The Narcotic Drugs

and  Psychotropic  Substances  Act,  1985  [18.  Punishment  for

contravention in relation to opium poppy and opium. Whoever, in

contravention of any provision of this Act or any rule or order

made or condition of licence granted thereunder, cultivates the

opium  poppy  or  produces,  manufactures,  possesses,  sells,

purchases, transports, imports inter-State, exports inter-State or

uses opium shall be punishable, 

(a)  Where  the  contravention  involves  small  quantity,  with

rigorous  imprisonment  for  a  term  which  may  extend  to  six

months, or with fine which may extend to ten thousand rupees,

or with both;

(b) where the contravention involves commercial quantity, with

rigorous imprisonment for a term which shall not be less than ten

years but which may extend to twenty years and shall also be

liable to fine which shall not be less than one lakh rupees which

may extend to two lakh rupees: Provided that the court may, for

reasons to be recorded in the judgment, impose a fine exceeding

two lakh rupees; 

(c)  in  any  other  case,  with  rigorous  imprisonment  which  may

extend to ten years and with fine which may extend to one lakh

rupees.]

57. From  the  evidence  on  record  it  is  crystal  clear  that

Psychotropic  substance/opium  approx.  1  KG  895  gram  are

recovered from the possession of these three accused persons 1)

Smt. Chachang  Singson, 2) Sri  Ingam  Jeliang, 3) Smt.  Hainu

Kipgen  and  as  per  law  recovered  quantity  is  of  commercial

quantity. In  view  of all facts and  circumstances I  am of  the

considered opinion that the Prosecution has succeeded to prove

the material ingredients of Sec. 18 (b) of NDPS Act  against the

accused 1) Smt. Chachang Singson, 2) Sri  Ingam  Jeliang, 3) Smt.
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Hainu   Kipgen  beyond   all  reasonable   doubts.   Hence,  the

accused  persons  1)  Smt.  Chachang   Singson,  2)  Sri   Ingam

Jeliang, 3) Smt.  Hainu Kipgen are convicted under sec. 18 (b) of

NDPS Act.

58. The accused persons are heard on the point of sentence.

The accused  Rajani  Pajing  has stated that he is a cultivator &

Businessman and only earning member of his family. He has  his

wife and two children and prays to pardon him.

59. The accused  Smt. Chachang  Singson has stated that she

is a cultivator  and only  earning  member  of her family. She has

two  children Hence,  she prays   to pardon her.

60. The accused  Sri  Ingam Jeliang has stated that  he  is   a

Businessman and only earning  member  of his  family.  He has

three  minor  children. Hence,  he prays   to pardon him.

61. The accused Smt.  Hainu Kipgen has  stated that  she  is a

cultivator and only  earning  member of her  family. She has four

minor children consisted of three boys and one girl. Hence,  she

prays to  pardon  her.  

62. Upon  hearing  the  accused  persons  on  the  point  of

sentence and hearing both sides and taking note of the nature of

the offence and impact of the alleged offence in the society as a

whole and to eliminate such menace from the society which is

prevailing ominously and to teach a lesson to the like minded

people I do not like to allow the accused persons go unpunished.

63. Hence the accused Rajani Pajing is sentenced to undergo

a Rigorous Imprisonment for 10(Ten) years only  and pay

a fine of Rs. 1,00,000/- only (Rupees One lakh only) U/S 25

NDPS Act. In  case  the  accused  person  fails  to  pay  the  fine

amount,  he  shall  have  to  undergo  another  Rigorous

Imprisonment for 01(One) year  only.
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64. The accused 1) Smt. Chachang  Singson, 2) Sri  Ingam

Jeliang, 3) Smt. Hainu Kipgen are sentenced to undergo  a

Rigorous Imprisonment for 10(Ten) years only  each  and

pay a fine of Rs. 1,00,000/- only (Rupees One Lakh only)

each U/S 18 (b) NDPS Act. In case the accused persons have

failed to pay the fine amount each, they shall have to undergo

another Rigorous Imprisonment for 01(one) year  each  only

65.  The accused persons shall get the benefit U/S 427 Cr.P.C

66.  Dispose the seized materials in accordance with law. 

67. Furnish  a  free  copy  of  the  Judgment  to  the  accused

persons immediately.

68.  Dispose the seized materials in accordance with law. 

69.  Send a copy of the Judgment to the Deputy Commissioner

of Tinsukia.

70.  Given under my hand and seal of this court on this the

11th March, 2019.

Dictated & corrected  by me:

   (Md. Abdul Hakim)                                 (Md. Abdul Hakim)         
Addl. Special Judge-2(NDPS)         Addl. Special Judge-2(NDPS)   

Tinsukia.                                                Tinsukia.                

                    

            Transcribed by

         P.D Phukan, (Steno).
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A N N E  X  U  R  E

PROSECUTION WITNESSES:

PW.1, Sri Ajit Pajing,

PW.2,  Smt. Manju Pajing, 

PW.3,  Sri Saranda  Patir, 

P.W.4, Sri Rajesh  Medok,

PW.5,  Sri  Rikon  Ratan,

PW.6, Sri Pinki  Buragohain,

PW.7, Sri  Rupam  Aich,

PW.8, Sri  Horen  Kumar,

PW.9,  Sri  Sunil  Ratan,

PW.10, Smt.  Sarala  Pajing,

PW.11, Sri  Palash  Borgohain,

PW.12,  Sri  Hemen  Sharma(SI),

PW.13, Sri  Charan  Mohan  Singh Chetia(SI).

PROSECUTION DOCUMENTS :

Ext. 1, 2 are  the  Seizure-lists.

Ext. 3 is  the Extract copy  of GDE no. 467, 470 and  473 dated 21.09.16
of Sadiya P.S, 

Ext. 4 is  the authority letter, 

Ext. 5 is  the  sketch  map,

Ext. 6,  is  the  Ejahar, 

Ext. 6,  is  the FSL Report, 

Ext. 7, charge-sheet.

                                               

                                                                        (Md. Abdul Hakim)
                             Addl. Special Judge-2

            (NDPS)Tinsukia.   

                                  

                                                   


