
IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA:

TINSUKIA

G.R. CASE NO: 191 OF 2014

U/ Sec 448/323/34 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1) DHUNU SHARMA

S/O: LATE LOK NATH SHARMA

ADDRESS: BALIJAN

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM

2) MAINA SHARMA

S/O: LATE LOK NATH SHARMA

ADDRESS: BALIJAN

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM

3) PAPA SHARMA

S/O: LATE LOK NATH SHARMA

ADDRESS: BALIJAN

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA,

TINSUKIA

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP 

FOR THE ACCUSED: Mr. MOUSAM DEBNATH, LEARNED ADVOCATE

OFFENCE EXPLAINED ON:  10/06/15

EVIDENCE RECORDED ON: 17/07/15, 18/08/16 & 19/01/18

ARGUMENT HEARD ON: 13/03/19

JUDGMENT DELIVERED ON: 27/03/19 
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JUDGMENT:

1 The  genesis  of  this  case  had  its  roots  with  the  lodging  of  the  First

Information Report (in short as FIR) wherein the informant has alleged that

while the informant was in her house at about 10:00 P.M. the accused

persons assaulted her. It was due to the assault her ear rings were lost.

Thereby he lodged the FIR. The criminal law was set in motion with the

lodging of the FIR.
2 In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 69/2014

U/sec  448/325/34  of  IPC  and  the  case  was  entrusted  to  S.I.  BIRINCHI

DUWARAH for investigation and finally after completion of  investigation

the charge sheet was submitted by him against the accused person U/sec

448/323/34 of IPC. 
3 In this case the accused persons appeared before the court and they were

allowed to go on bail by my learned predecessor and as per section 207 of

CrPC & the offences U/sec 448/323/34 of IPC was read over and explained

to the accused persons to which they pleaded not guilty and claimed to be

tried. In this case the prosecution has adduced as many as four PW’s to

prove the case. In this case the statements of the accused persons are

hereby recorded and their pleas are of total denial. The defence does not

want to adduce any DW’s from their side.
4  I have heard arguments of the learned defence counsel and the learned

Asst.  P.P.  I  have  perused  the  evidence  on  record  and  scrutinized  the

evidence on record.
5  After  hearing  both  sides  the  following  are  determined  point  of

determination.
POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1:
Whether the accused persons in furtherance of common intention

had committed criminal trespass by entering into the house of the

complainant/informant at 10:00 p.m. without any permission and

which was used for human dwelling & and thereby committed an

offence punishable u/s 448/34 of IPC?
POINT FOR DETERMINATION NO.2:
Whether the accused persons in furtherance of common intention

on or about the same time and place had voluntarily caused hurt

to the victim and thereby committed an offence punishable u/sec

323/34 of IPC?
Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together:
6 PW1 in her evidence has deposed that at about 9:00 P.M. she was at her
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home.  Accused DHUNU SHARMA started assaulting her  husband in  the

kitchen. He prevented him from doing so. Thereafter he went to his house

and returned with an axe in his  hand and then he started cutting the

bamboo wall of their house. On the next day morning PAPA & MOINA came

and battered her husband. EXT 1 IS THE FIR, EXT 1(1) IS HER SIGNATURE. 
7 During her cross examination she stated that she didn’t mention in the FIR

that  the  accused  assaulted  her  husband.  The  accused  trio  are  their

nephew and none were present at the time of occurrence. No neighbours

came. Police didn’t went to her house. Police didn’t record her statement.

She sustained injury in her head. The suggestion put forward are of total

denial. 
8 PW2 & PW3 didn’t know about the occurrence and the learned defence

counsel has declined to cross examine PW2 & PW3. 
9 PW4 in her evidence has deposed that on 21/03/14 she was posted at

DIGBOI CHC and on that day she examined one RUNUMI SARMAH on police

requisition.  The  injured  was  escorted  by  WHG  JABA  HAZARIKA.  On

examination she didn’t find any external injury but the victim complained

of pain over left wrist joint and right ear lobe. The injury in her opinion is

not dangerous. EXT 2 IS THE INJURY REPORT, EXT 2(1) IS HER SIGNATURE. 
10 The learned defence counsel has declined to cross examine PW4. 
11 I have heard the arguments of the learned ASST.PP & the learned

defence counsel.
12 From the perusal of the evidence on record it appears that there was an

occurrence which took place and it cannot be denied at all. However, it

appears from the perusal  of the evidence of PW’S that the evidence of

PW1 doesn’t  have any corroboration with  the evidence of  PW’S in this

case.  The evidence of  PW1 is  having contradiction to EXT 1.  Similarly,

even  if  PW1 has  mentioned that  the  occurrence  took  place  inside  the

house  but  the  said  cannot  be  said  to  be  gospel’s  truth  as  it  lacks

corroboration in this case.
13 It has also been admitted by PW1 that she sustained injury in her head.

But  the  evidence  of  Medical  Officer  is  quite  contradictory  in  this  case

because during medical  examination it  is  apparent  that the victim had

complained of pain over left wrist joint and right ear lobe. This evidence is

complete contradictory to the evidence of PW1. 
14 This  court  had taken into consideration the statements of  the accused

persons and it appears that there pleas are of total denial. 

1. The prosecution side has not been able to examine the other PW’S in this

case. There is no iota of evidence available against the accused persons
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that the accused persons had committed the offence. There is no such

ingredients brought to light to prove the offence u/sec 448/323/34 of IPC. 

2. Hence, it appears that there is doubt in the story of the prosecution and

the prosecution has failed to prove the case against the accused persons

beyond reasonable doubt. 
3. The  golden  rule  that  runs  through  the  web  of  civilized  criminal

jurisprudence is that an accused is presumed to be innocent unless he is

found guilty of the charged offence. Presumption of innocence is a human

right as envisaged under Art.14 (2) of the International Covenant on Civil

and Political Rights 1966. Art.11(1) of the Universal Declaration of Human

Rights 1948 also provides that any charged with penal offences has a right

to be presumed innocent until proved guilty according to law in a public

trial at which he has had all the guarantees necessary for his defence.
4.  In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC

1762  1 the hon’ble supreme court has held that It is also the cardinal rule

of our criminal jurisprudence that the burden in the web of proof of an

offence  would  always  lies  upon  the  prosecution  to  prove  all  the  facts

constituting  the  ingredients  beyond  reasonable  doubt.  If  there  is  any

reasonable doubt, the accused is entitled to the benefit of the reasonable

doubt. 
5. A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt. 

6. In the light of the above discussion & reasons, I am of the opinion that the

prosecution  has  failed  to  prove  the  case  against  the  accused  persons

beyond reasonable  doubt.  Hence,  the  accused persons  deserves  to  be

acquitted of the offences leveled against them u/sec 448/323/34 of IPC.

ORDER

In view of the above discussions and reasons it is held that the
prosecution has failed to prove the offences leveled against the
accused persons & as such the accused persons are acquitted of
the offences leveled against them under section 448/323/34 of IPC
and they are thereby set at liberty. 

Make necessary entry in the judgment register. 

Given under my hand and seal of this court on this the 27TH day of
MARCH, 2019 at MARGHERITA COURT.

1 AIR 1966 SC 1762
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SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE
(M),

MARGHERITA, TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: RUNUMI SHARMA

PW2: BIPUL DAS

PW3: BICHITRA HAZARIKA

PW4: Dr. DIPALI GOGOI, M/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  : 

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE INJURY REPORT

EXT 2(1) IS THE SIGNATURE OF PW4

DEFENCE EXHIBITS: NIL

SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE 
(M),

MARGHERITA
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