
IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA:

TINSUKIA

G.R. CASE NO: 22 OF 2015 

U/Sec 447/352 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

        SRI NABIN HASSA

S/O: LATE ISHUDAS HASSA

ADDRESS: ULUP PATHAR GAON

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA,

TINSUKIA

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP 

FOR THE ACCUSED: Mr. SAIKAT MAZUMDAR, LEARNED DEFENCE COUNSEL

OFFENCE EXPLAINED ON:  30/03/17

EVIDENCE RECORDED ON: 01/08/17, 16/09/17, 08/02/18 & 06/03/19

ARGUMENT HEARD ON: 18/03/19

JUDGMENT DELIVERED ON: 27/03/19

JUDGMENT:

1 The  genesis  of  this  case  had  its  roots  with  the  lodging  of  the  First

Information Report (in short as FIR) wherein the informant has alleged that

on  08/01/15  at  about  11:00  A.M.  the  accused  person  had  criminally

trespassed into their boundary and beat him with a stick in several parts

of  his  body and thereafter  he  fled away from the place  of  occurrence

leaving his bicycle which was given in ZIMMA of VDP persons namely U.

HORO. It was JOHAN BERUA who was present at the place of occurrence.

He took his medical treatment at Margherita C.H.C. due to injury pain in

several part of the body and he was advised for X ray. Thereby he lodged
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the FIR. The criminal law was set in motion with the lodging of the FIR.
2 In this case the O/C MARGHERITA PS registered as MARGHERITA PS case

No. 13/2015 U/sec 447/325 of IPC and the case was entrusted to A.S.I.

GHANASHYAM HAZARIKA for investigation and finally after completion of

investigation the charge sheet was submitted by him against the accused

person U/sec 447/352 of IPC. 
3 In this case the accused person appeared before the court and he was

allowed to go on bail and as per section 207 of CrPC & the offences U/sec

447/352 of IPC was read over and explained to the accused person to

which  he  pleaded not  guilty  and  claimed to  be  tried.  In  this  case  the

prosecution has adduced as many as five PW’S to prove the case. In this

case the statement of the accused person is hereby recorded and his plea

is of total denial. The defence does not want to adduce any DW’s from

their side.
4  I have heard arguments of the learned defence counsel and the learned

Asst.  P.P.  I  have  perused  the  evidence  on  record  and  scrutinized  the

evidence on record.
5  After  hearing  both  sides  the  following  are  determined  point  of

determination.
POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1: 
Whether  the  accused  person  on  08/01/15  at  11:00  a.m.  had

committed criminal trespass by entering into the property of the

informant and thereby unlawfully remained there with an intent

to  commit  an  offence  and  thereby  committed  an  offence

punishable u/sec 447 of IPC?
POINT OF DETERMINATION NO.2:
Whether the accused persons after having common intention had

assaulted or used criminal force towards the informant at about

the  same  time  and  place  and  thereby  committed  an  offence

punishable u/s 352 OF IPC?
Discussion, Decision and Reasons there on:

For the sake of convenience both the points are clubbed together:
6 PW1 in his evidence has deposed that the incident took place on 08/01/15.

On that day at about 11:00 A.M. after thrashing paddy in his courtyard he

released  his  bulls  and  went  out  of  his  campus.  Suddenly,  someone

knocked him down from behind the cycle. He fell down. The cycle also fell

down upon him. He looked back and saw accused NABIN HASSA running

away from the place of occurrence. On the following day he came to the

police station and he lodged the FIR. EXT 1 is the FIR, EXT 1(1) IS HIS
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SIGNATURE. 
7 During his cross examination he stated that in the FIR he had mentioned

that  NABIN  HASSA had  beaten  him by  a  lathi  and  then  he  fled  away

leaving the bicycle. There is another case which has been filed by the

accused against him on the same day. The suggestions put forward are of

total denial.
8 PW2 in his evidence has deposed that on the alleged day he was coming

home from the field. When he arrived near to his house he heard a hue

and cry. Suddenly, he saw the accused running away from his boundary

leaving his cycle. He saw his son sitting inside his boundary shouting that

the accused had assaulted him and it was the accused who had knocked

him down. 
9 During his cross examination he stated that he didn’t saw the occurrence

and so what happened he didn’t know. 
10 PW3 in his evidence has deposed that at the relevant time he was at the

verandah of his house. At that time it was the informant came out of the

house with cattle. Suddenly, the accused hit his brother with his cycle and

as a result a quarrel took place and the accused ran away from the place

of occurrence. 
11 During his cross examination he stated that informant is his brother in law

and the suggestions and contradictions put forward are of total denial.
12 PW4  Dr.  SACHINDRA  BARMAN  in  his  evidence  has  deposed  that  he

examined on 09/01/15 he examined Stephen Horo and on examination he

found that he had pain lumber sacral region. Ext 2 is the injury report, EXT

2(1) is his signature. The injured was escorted and identified by Constable

181/ Bidyadhar Chutia of Margherita P.S. EXT 2 IS THE INJURY REPORT &

EXT 2(1) IS HIS SIGNATURE. 
13 During his cross examination he stated that there is no police case number

in the requisition mentioned. 
14 PW5 ASI GHANASHYAM HAZARIKA in his evidence has deposed that on 09-

01-15  he  was  posted  at  Margherita  P.S.  On  that  day  the  complainant

lodged the FIR. The O/C of Margherita P.S registered the case and he was

endorsed  to  investigate  the  case.  He  recorded  the  statement  of  the

complainant and the other witnesses. He visited the place of occurrence

and prepared a sketch map. He collected the medical report of the injured

& arrested the accused person and he allowed the accused person to go

bail  as  the  offences  are  bailable  in  nature.  After  completion  of

investigation he submitted charge sheet against the accused person u/s

447/352 of IPC. Ext. 3 is the sketch map. Ext.3(1) is his signature. Ext. 4 is
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the charge sheet and Ext.4(1) is his signature.
15 During his cross examination he stated that he didn’t  know how many

cases  are  against  the  accused  person.  The  incident  took  place  in  the

compound of the informant. The house of EGNIAS BAKLA is near to the

house of the informant. He didn’t went to the house of EGNIAS BAKLA and

he didn’t record his statement also. The suggestions put forward are of

total denial.
I have heard the arguments of the learned Asst.PP & the learned

defence counsel.

16 During  the  close  perusal  of  the  evidence  of  PW’S  it  appears  that  the

offences alleged against the accused is u/sec 447/352 of IPC.

17 Now, let me proceed with the first issue which is involved in this case and

in this regard let us have a look at the ingredients of section 447 of IPC. 
18 I would like to point it out that in order to bring out a case u/sec 447 of IPC

the following ingredients are necessary to be fulfilled :

(a)The accused must have entered into or upon the property in

the possession of the informant/ another.

(b)The accused must have remained there unlawfully in order to

commit  an  offence  or  to  intimidate  or  insult  or  annoy  any

person in the possession of the property.

19 In order to attract the provisions of section 447 of IPC it is important to

note here that the property must be in the possession of the informant.

But  during  the  course  of  evidence  of  PW’S  it  appears  that  there  are

contradictory views which came to light from the evidence of PW1 & PW3

with that of PW2. It was PW1 & PW3 who had stated that occurrence took

place outside the boundary of the campus of the informant. But on the

other  hand,  PW2 had stated that  the occurrence took place inside the

campus. This is evident that PW1 is the informant and star witness of this

case and PW1 knows much better about the occurrence. Now, it is to be

noted  that  the  “accused  must  have  entered  into  or  upon  the

property in the possession of the informant/ another”  but in this

case it appears that the whole occurrence took place outside the campus

of the informant and in such a case it cannot be said to be the property of

the informant. The place of occurrence being outside the campus cannot

be said to be in the possession of the informant and it has nowhere being
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brought to light that the land was in the possession of the informant. The

place where the offence took place couldn’t be made clear in this case.

Hence, it becomes quite clear that the prosecution has failed to prove the

ingredients of section 447 of IPC. 
20 In this case, it appears from the evidence of PW’S that the offence must be

proved in relation to the said act of criminal trespass. It appears that the

prosecution has failed to prove the ingredients of section 447 of IPC. 
21 Now, let me move ahead with the offence which has been levelled against

the accused person i.e. u/sec 352 of IPC. 
22 In  order  to  establish  an  offence  u/s  352  IPC,  the  following

ingredients  are

to be proved: A). the accused made a gesture or preparation to

use  criminal

force. B). the accused knew that it was likely that such gesture or

preparation  to  use  criminal  force  would  cause  by  appreciation

that such assault or use of force would be done. C). that no grave

or sudden provocation was received from the complainant.
23 In this case on close scrutiny of the evidence of PW’S it cannot be denied

that no such occurrence took place on the fateful day. However, it appears

from the evidence of  PW1,  PW2 & PW3 it  is  evident  that  the accused

person had knocked him with his cycle. This evidence of PW1,PW2 & PW3

remained unturned during the cross examination of PW1,PW2 & PW3 and

despite the opportunity being granted to cross examine the evidence of

PW1,PW2 & PW3 couldn’t be shaken in this case. It is quite clear during

the  cross  examination  of  PW1  i.e.  the  victim  of  this  case  there  is  a

contradictory view which came to light is that he had mentioned in the FIR

that the accused had assaulted him with a stick. I have perused the FIR

i.e. EXT 1 and it has been mentioned by the informant that the accused

assaulted him with a stick. This itself shows that the evidence of PW1 is

quite contradictory and he has deposed a different version in this case. It

is true that he had some pain/injury but in the course of evidence it came

to light that the object being cycle and not stick. Similarly,  PW2 in his

cross examination had admitted that he didn’t saw the occurrence and so

he didn’t know what happened there. This clearly shows that PW2 didn’t

know much about the occurrence. There was one more witness which has

not been examined by the prosecution side I.E. JOHAN BERUA and nor he

has been examined by the prosecution side. 
24 It is important to note here that the accused person and the informant are
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having  cases  pending  against  each  other  and  in  relation  to  the  same

incident the accused lodged another case against the informant. But in

this  regard,  the learned defence counsel  has not  mentioned about  the

cross case number between the parties and hence this court doesn’t have

any  knowledge  about  the  whereabouts  of  the  other  case  which  the

accused lodged against the informant. This has been mentioned by the

accused  in  his  statement  u/sec  313 of  CrPC that  a  matter  is  pending

before SDO (CIVIL) as the police didn’t take up his case being false case.

He lodged a case there. 
25 The medical officer i.e. PW4 had examined the informant and during his

examination he found some sort of pain in lumber sacral region. It is true

that the victim had some pain but during the cross examination of PW4 it

was specific to some technical aspects but the evidence of PW4 has its

corroboration with the evidence of other PW’S. 
26 The prosecution is under a bounden duty to prove the case and it is their

duty  to  prove  all  the  ingredients  of  the  said  section  which  is  levelled

against the accused person beyond reasonable doubt. In this case, there is

no such evidence brought to light that prior to the occurrence the accused

person  made  a  gesture  or  preparation  to  use  criminal  force  for  the

commission of  the offence which by definition itself  of  “Force” defined

under IPC which could be easily understood - “Whoever intentionally uses

force  to any  person,  without  that  person’s  consent,  in  order  to  the

committing of any offence, or intending by the use of such force to cause,

or knowing it to be likely that by the use of such force he will cause injury,

fear or annoyance to the person to whom the force is used, that amounts

to criminal force.” 
27 In this case, there is no such preparation being shown that the accused

person was prepared for the commission of the offence and he had kept

ready his cycle by which he will knock down the informant cum victim. It is

true that there was no such grave provocation received from the side of

the informant cum victim. There was no inference which could be drawn to

show that  the  accused  had the  intention  to  do  it.  There  might  be  an

intention  on the part  of  the accused person  in  the commission  of  the

offence but the prosecution has failed to prove it. 
28 This court has also taken into consideration the statement of the accused

person U/sec 313 of CrPC. It appears that the plea of the accused person is

of total denial and he had given the version as vice versa. But even if the

accused person  had stated  that  the  informant  assaulted him and took
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away his cycle there is no evidence to prove it despite opportunity being

granted to prove it by way of adducing defence evidence. 
29 During  the  evidence  of  these  PW’S  none of  the  ingredients  of  section

447/352 of IPC could be bought forward by the prosecution side. Hence,

this court finds itself difficult that no such essential elements of the above

mentioned sections could be proved by the prosecution beyond doubt.
30 The  golden  rule  that  runs  through  the  web  of  civilized  criminal

jurisprudence is that an accused is presumed to be innocent unless he is

found guilty of the charged offence. Presumption of innocence is a human

right as envisaged under Art.14 (2) of the International Covenant on Civil

and Political Rights 1966. Art.11(1) of the Universal Declaration of Human

Rights 1948 also provides that any charged with penal offences has a right

to be presumed innocent until proved guilty according to law in a public

trial at which he has had all the guarantees necessary for his defence.
31  In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC

1762 the hon’ble supreme court has held that it is also the cardinal rule of

our  criminal  jurisprudence  that  the  burden  in  the  web  of  proof  of  an

offence  would  always  lies  upon  the  prosecution  to  prove  all  the  facts

constituting  the  ingredients  beyond  reasonable  doubt.  If  there  is  any

reasonable doubt, the accused is entitled to the benefit of the reasonable

doubt. 
32 A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt. 
33 In the light of above discussions and reasons as well as on the basis of the

judicial pronouncements I am of the opinion that the prosecution has failed

to prove the case against the accused person beyond reasonable doubt

u/sec  447/352  of  IPC  and  hence  the  accused  person  deserves  to  be

acquitted of the offences levelled against him only on the point of benefit

of doubt. 
ORDER

34 In view of the above discussions and reasons mentioned above I

am of the opinion that the prosecution has failed to prove the

case against the accused person beyond reasonable doubt U/sec

447/352  of  IPC  and  hence  he  is  acquitted  from  this  case  and

thereby set at liberty only on the point of benefit of doubt. 

Make necessary entry in the Judgment register.

Given under my hand and seal of this court on this the 27th day of
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MARCH, 2019 at MARGHERITA COURT.  

SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE

(M),

MARGHERITA, TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: STEPHEN HARO

PW2: SUBHA HORO

PW3: NITU HORO

PW4: Dr. SACHINDRA BARMAN, M/O

PW5: GHANA SHYAM HAZARIKA, I/O

WITNESSES FROM THE DEFENCE SIDE:   NIL

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE INJURY REPORT

EXT 2(1) IS THE SIGNATURE OF PW4

EXT 3 IS THE SKECTH MAP

EXT 3(1) IS THE SIGNATURE OF PW5

EXT 4 IS THE CHARGE SHEET

EXT 4(1) IS THE SIGNATURE OF PW5

DEFENCE EXHIBITS:  NIL
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SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE
(M),

MARGHERITA, TINSUKIA
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