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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 263 OF 2014 

U/Sec 385 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI BIREN BORAH 

S/O: LATE KHUILESHWAR BORAH 

ADDRESS: NAZIRA MEJENG GAON 

P.S.: WAKSHING, DIST: MON, NAGALAND 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. ASHISH DAS, LEARNED DEFENCE COUNSEL 

OFFENCE EXPLAINED ON:  06/08/14 

EVIDENCE RECORDED ON: 16/05/15, 28/07/15, 14/08/17, 04/10/17 & 27/11/18 

ARGUMENT HEARD ON: 27/02/19 

JUDGMENT DELIVERED ON: 08/03/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 12/04/14 at about 6:30 

A.M. while he was preparing to leave for the hospital to attend his duty he got a 

phone call from one no. 8811998569 from an unknown person. The caller demanded 

a sum of Rs. 15,000/- from him claiming him to be member of ULFA. He ignored the 

phone taking it lightly by putting the number at his handset in rejected list. He 

attended the hospital duty and came back home at around 11:00 A.M. The moment 

he reached home he stated getting repeated SMS from the above mentioned number 
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asking him to come to his chamber immediately for the money. He didn’t believe that 

he was a member of the ULFA but thought hooligans trying to extract money from 

him with the name of ULFA with threats. There were some other demands of similar 

nature made to some other persons also. Thereby he lodged the FIR. The criminal 

law was set in motion with the lodging of the FIR. 

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 101/2014 U/sec 

387 of IPC and the case was entrusted to S.I. ABHISHEK RAJKHOWA for 

investigation and finally after completion of investigation the charge sheet was 

submitted by him against the accused person U/sec 387 of IPC.  

3. In this case the accused person was arrested and remanded to judicial custody. The 

accused person was allowed to go on bail by my learned predecessor after filing of 

the charge sheet by my learned predecessor and as per section 207 of CrPC & the 

offence U/sec 385 of IPC was read over and explained to the accused person to 

which he pleaded not guilty and claimed to be tried. In this case the prosecution has 

adduced as many as 5 PW’s to prove the case. In this case the statement of the 

accused person is hereby recorded and his plea is of total denial. The defence does 

not want to adduce any DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether on 12.04.2014 at 6:30 A.M. the accused had made a demand of 

Rs. 15000/- from the informant via mobile number 8811998569 by 

claiming himself to be a member of ULFA and in that way the accused had 

put the victim in fear of injury in order to commit extortion of money in 

the name of ULFA and thereby committed offences punishable U/s. 385 of 

the Indian Penal Code? 

Discussion, Decision and Reasons there on:  

6. PW1 Dr. ALOK DAS GUPTA in his evidence has deposed that in the year 2014 at 6:30 

A.M. he was getting ready for the hospital and at that time he got a call from an 

unknown number and there was a demand of Rs. 15000/- from him and he didn’t 

paid any heed to it. He got a number of SMS during the noon time that he is 

required to go to the chamber of hospital and he is required to pay the money. He 

informed the matter to the IOC administration. He was informed by them to go to 
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the police station and he went there along with them. He lodged the FIR. He was 

informed by the security officer that one person has been apprehended by the police 

and he was asked to go to the police station. He went there along with one 

DIHINGIA at 1:00 P.M./1:30 P.M. and he was informed by the police that one boy 

was caught and whether he knows him or not. He told them that he didn’t know him. 

The accused was present at the police station and he was apprehended. It was the 

accused who had informed him that he had called him and the accused said that he 

need to be pardoned and he will not do it in the future. 

7. During his cross examination he stated that he lodged the FIR after 5/6 days. The 

police recorded his statement. The police didn’t seize his mobile phone. The 

suggestions and contradictions put forward are of total denial.  

8. PW2 KIRAN CH. BORGOHAIN in his evidence has deposed that he knows the 

informant and the accused person.  About a year ago one day police apprehended 

the accused and took him away. The police seized the mobile. EXT 2 IS THE 

SEIZURE LIST, EXT 2(1) IS HIS SIGNATURE.  

9. The learned defence counsel has declined to cross examine PW2. 

10. PW3 ANUP RAJKONWAR in his evidence has deposed that at the relevant time he 

used to talk with the accused over mobile phone and from the call list police came to 

know about his mobile number. On the day of occurrence he was at college keeping 

his mobile phone in his room and at that time police came to his rented room and 

took his mobile phone. Afterwards police called him to the police station. The police 

took the accused to the police station.  The police had seized his mobile phone. The 

police seized the mobile phone of the accused person and the police took his 

signature. EXT 2 is the seizure list, EXT 2(2) is his signature.  

11. During his cross examination he stated that he knows the contents of EXT2 and took 

his signature. The police collected his mobile number and didn’t ask him anything 

about the occurrence.  

12. PW4 Dr. AJAYNANDA DUWARAH in his evidence has deposed that he didn’t know the 

accused person. The incident took place in the year 2014-15. He heard that someone 

made demand of money from the informant. He was asked by the police whether 

there was a demand of money from him and he said no. However, phone calls comes 

to him to help the caller as they were doing something for the country.  

13. During his cross examination he stated that he came to know that someone made 

demand of money from Dr. A. DASGUPTA only from the police.  

14. PW5 ABHISHEK RAJKHOWA in his evidence has deposed that on 18/04/14 he was 
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posted at the Digboi P.S. and on that day the O/C of DIGBOI P.S. had entrusted him 

to investigate the case. Accordingly he visited the place of occurrence, prepared the 

sketch map, and recorded the statements of the witnesses. He arrested the accused, 

seized one mobile phone and SIM card from the possession of the accused person. 

He forwarded the accused to the court. He collected the CDR of mobile no. 

8811998569. After completion of investigation he filed charge sheet in this case. EXT 

2 IS THE SEIZURE LIST, EXT 2(3) IS HIS SIGNATURE,EXT 3 IS THE SKECTH MAP, 

EXT 3(1) IS HIS SIGNATURE, EXT 4 IS THE CHARGE SHEET, EXT 4(1) IS HIS 

SIGNATURE.  

15. During his cross examination the suggestion put forward are of total denial.  

I have heard the arguments of the learned ASST.PP & the learned defence 

counsel. 

16. From the perusal of the evidence on record it appears that the offence alleged 

against the accused person is u/sec 385 of IPC.  

17. In case of an offence under section-385 IPC, the prosecution shall prove the 

following ingredients : 1) The extortioner put the complainant in fear of death or of 

grievous hurt or some other person. 2) The extortioner did so intentionally. 3) The 

extortioner induced the person so put in fear to deliver to him or some other, some 

property of valuable security or something signed or sealed which was converted into 

valuable security. 4) The accused did so dishonestly.  

18. In this case on close scrutiny of the evidence of PW’S it appears that PW1 is the only 

sole witness of this case. On close scrutiny of the evidence of PW1 it appears that 

there was demand of Rs. 15000/- from the informant. But during his evidence it 

couldn’t be made clear from which mobile number there was a demand of money 

and from where he received SMS. There was a demand of money and it has 

remained static during the cross examination also. Similarly, it couldn’t be brought to 

light during the course of evidence by the prosecution side that the 

accused/extortioner put the complainant in fear of death or of grievous hurt or some 

other person. The only point which has been brought to light is with regard to the 

amount of Rs. 15000/- demanded from the informant. But this court is of the view 

that mere demand will not attract the provisions of section 385 of IPC.  

19. The evidence of PW1 lacks corroboration with the evidence of PW2,PW3 & PW4. 

However, PW4 had stated that he heard from the police about the demand made to 

the informant but this is quite clear that he doesn’t much knowledge about it.  

20. Similarly, PW2 & PW3 were examined as seizure witness of this case.PW2 doesn’t 
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have any idea about the occurrence. It is important to note here that PW3 also didn’t 

know about the occurrence but they had signed the seizure list.  

21. One important aspect which came to light during the evidence of PW1 is with regard 

to the fact that the accused person had admitted his guilt at the police station. But in 

this regard I am of the opinion that this cannot be accepted to be extra judicial 

confession. The accused might have admitted his guilt and begged pardon but the 

said was stated in the presence of the police at the police station where he met the 

accused person. In such a case the said cannot be accepted to be an extra judicial 

confession and there is a bar u/sec 25 of the Indian Evidence Act.  

22. It has also been brought to light during the cross examination of PW1 that there has 

been a delay of 5/6 days in the lodging of the FIR. There is no explanation submitted 

by the informant as to the reasons behind the lodging of the FIR. It is apparent on 

the perusal of the FIR i.e. EXT 1 where in the occurrence took place on 12/04/14 but 

the FIR was lodged on 18/04/14.  

23. Now let us have a glance at the evidentiary value of the F.I.R. It is not substantive 

evidence and it is merely to set the criminal law in motion. It also important to note 

that the F.I.R should be lodged as soon as possible. The object sustaining upon 

prompt lodging of the report to the police is to obtaining earlier information in 

relation to the circumstances in which crime was committed. 

24. The Hon'ble Supreme Court in BISHNU DEO Vs. STATE OF ODISHA (1982) 

CRILJ 4931 wherein the Hon'ble Supreme Court has observed that delay in the 

lodging of F.I.R quite often results in embellishment which is a creature of 

afterthought and on account of delay, the report not only gets bereft of the 

advantage of spontaneity, but danger creeps any of the introduction of coloured 

version, exaggerated account or concocted story as a result of deliberation and 

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should 

be satisfactorily explained. 

25. This creates doubts and there are lacunas which the prosecution has failed to fill it 

up. When the offence which has been leveled against the accused person is so 

serious in nature and delay in the F.I.R for a period of six days creates doubts and 

the story itself is found to be concocted & exaggerated one. The F.I.R. is to set the 

criminal law in motion. But they failed to do so.  

26. In the case of APREN JOSEPH VS STATE OF KERALA (1973) 3 SCC 1142 the 
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Hon'ble Supreme Court has observed that the F.I.R which have better corroboration 

value if it is recorded before there is time and opportunity to embellish or before the 

informant's memory fails. Undue or unreasonable delay in the lodging of F.I.R 

inevitably give rights to suspicion which put the court of guard to look for the 

possible motive and explaining and consider its facts with trustworthy or other ways 

of the prosecution version. 

27. In the case of RAJAN Vs. STATE OF TAMIL NADU, 1989 (1) Crimes 756 

(Mad)3 the hon’ble Madras High Court has observed that it will be utterly unsafe to 

base a conviction upon such evidence when the law was not set in motion after the 

incident, but delay of over 14 days though the police station was within a furlong 

from the scene of occurrence. 

28. It appears that the informant had lodged the FIR after six days from the date of 

occurrence and there is no explanation behind the delay.  The FIR in a criminal case 

is an extremely vital and valuable piece of evidence for the purpose of corroborating 

the oral evidence adduced by the PW’S at the stage of trial. The object of prompt 

lodging of the FIR to the police in respect of commission of an offence is to obtain an 

early information regarding the circumstances in which the offence was committed, 

the names of persons who had played their role in the criminal acts & the eye 

witnesses who were present there at the place of occurrence. The delay in the 

lodging of the FIR results in afterthought which leads towards embellishment.  

29. In the case of DHANPAT Vs. STATE OF U.P. 1989(2) Crimes 154(All)4 wherein 

the hon’ble Allahabad high court has held that when the FIR has been lodged with 

delay and the delay in the lodging of the FIR had not been explained it would be 

unsafe to base conviction of the accused upon the evidence produced by the 

prosecution.  

30. At this juncture I would like to point it out that the prosecution side has also failed to 

exhibit the call list which was a vital piece of evidence from where and from which 

phone number the calls went to the mobile number of the informant. There is 

another important aspect which has been brought to light is that from whose 

possession the mobile was seized. Even if EXT 2 bears the signatures of the accused 

person but the prosecution side has failed to prove it.  

31. This court has also taken into consideration the statement of the accused person 

u/sec 313 of CrPC wherein he stated that the mobile belongs to him but he didn’t call 
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the informant. It appears that the accused person has admitted in his statement 

u/sec 313 of CrPC that the mobile belongs to him and the police had seized it but on 

the other side the prosecution has failed to prove the case beyond doubt. The 

accused might have admitted it during his statement but he also stated that he didn’t 

call the informant.  

32. In Mohan Singh Vs. Prem Singh & Anr., AIR 2002 SC 35825, the 

hon’ble Supreme Court has held “the statement of the accused under Section 

313 CrPC is not a substantive piece of evidence. It can be used for 

appreciating evidence led by the prosecution to accept or reject it. It is, 

however, not a substitute for the evidence of the prosecution. If the 

exculpatory part of his statement is found to be false and the evidence led by 

the prosecution is reliable, the inculpatory part of his statement can be taken 

aid of to lend assurance to the evidence of the prosecution. If the prosecution 

evidence does not inspire confidence to sustain the conviction of the accused, 

the inculpatory part of his statement under Section 313 CrPC cannot be made 

the sole basis of his conviction.”  

33. In Rafiq Ahmed @ Rafi Vs. State of U.P., AIR 2011 SC 31146, the 

hon’ble Supreme Court observed as under “it is true that the statement under 

Section 313 CrPC cannot be the sole basis for conviction of the accused but 

certainly it can be a relevant consideration for the courts to examine, 

particularly when the prosecution has otherwise been able to establish the 

chain of events.” 

34. In the case at hand the implication made by the accused against himself 

cannot be said to be the sole basis of conviction as the prosecution side has 

failed to establish the chain of events beyond doubt.  

35. Hence, it appears that there is doubt in the story of the prosecution and the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt.  

36. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 
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the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

37.  In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 17627 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

38. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt.  

39. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt. Hence, the accused person deserves to be acquitted of the 

offence leveled against him u/sec 385 of IPC. 

ORDER 

In view of the above discussions and reasons it is held that the 

prosecution has failed to prove the offence leveled against the accused 

person & as such the accused person is acquitted of the offence leveled 

against him under section 385 of IPC  and he is thereby set at liberty.  

Make necessary entry in the judgment register.  

The seized articles be disposed of as per procedure of law 

Given under my hand and seal of this court on this the 8TH day of MARCH, 

2019 at MARGHERITA COURT. 

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: Dr. ALOK DAS GUPTA 

PW2: KIRAN CH. BORGOHAIN 

PW3: ANUP RAJKONWAR 

PW4: Dr. AJAY NANDA DUWARAH 

PW5: ABHISHEK RAJKHOWA, I/O 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR 

EX1 (1) IS THE SIGNATURE OF PW1  

EXT 2 IS THE SEIZURE LIST 

EXT 2(1), 2(2), 2(3) ARE THE SIGNATURES OF PW2, PW3 & PW5 

EXT 3 IS THE SKECTH MAP 

EXT 3(1) IS THE SIGNATURE OF PW5 

EXT 4 IS THE CHARGE SHEET 

EXT 4(1) IS THE SIGNATURE OF PW5 

DEFENCE EXHIBITS: NIL 

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 

 

 

 

 

 

  


