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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 33 OF 2011 

U/ Sec 379 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI MONUJ SINGH 

S/O: SRI BHIM LAL SINGH 

ADDRESS: PANIKHOWA NO.1TOKANI GAON 

P.S. DIGBOI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. GANESH PRADHAN, LEARNED DEFENCE COUNSEL 

CHARGE FRAMED ON:  12/06/13 

EVIDENCE RECORDED ON: 21/10/13, 18/04/18 & 18/01/19 

ARGUMENT HEARD ON: 21/02/19 

JUDGMENT DELIVERED ON: 07/03/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 15/01/11 at about 10:00 

P.M. some of the thieves came and committed theft of the NO.1 irrigation iron angles 

of the rod while the thieves attempted to commit theft. The thief was caught red 

handed by the public and he was tied there. There were some boys who came from 

the village and they threatened to cut the villagers and thereafter they took away the 

thief. Thereby the informant lodged the FIR. The criminal law was set in motion with 

the lodging of the FIR.  
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2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 13/2011 U/sec 

379/511 of IPC and the case was entrusted to S.I. (P) BIJU DAS for investigation and 

finally after completion of investigation the charge sheet was submitted by him 

against the accused person U/sec 379 of IPC.  

3. In this case the accused person was arrested and remanded to judicial custody. The 

accused was allowed to go on bail as per order of the Hon’ble ADDL. SESSIONS 

JUDGE, FTC-2, TINSUKIA.  After filing of the charge sheet my learned predecessor 

took cognizance of the offence u/sec 379 of IPC and as per section 207 of CrPC & 

the charge U/sec 379 of IPC was read over and explained to the accused person to 

which he pleaded not guilty and claimed to be tried. The charge U/sec 379 of IPC 

was read over and explained to the accused person to which they pleaded not guilty 

and claimed to be tried.  In this case the prosecution has adduced as many as 4 

PW’S to prove the case. In this case the statement of the accused person is hereby 

recorded and his plea is of total denial. The defence does not want to adduce any 

DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT OF DETERMINATION No.1: 

Whether the accused person had committed theft of iron parts of irrigation 

department on 11/01/11 at about 10: 00 P.M. from the Irrigation office after 

having dishonest intention and it was without the consent of the owner and 

thereby committed an offence u/s 379 of IPC? 

Discussion, Decision and Reasons there on: 

6. PW1 KHAGEN SAIKIA in his evidence has deposed that he is the informant of this 

case. He knows the accused person. The occurrence took place in 2011. He was at 

his home. He was informed by his office staff about the occurrence via phone and he 

reached the place of occurrence about 12:00 A.M. When he reached the place of 

occurrence he saw that his staff and the public had caught the accused. He came to 

know that the accused had committed theft of iron rod of the fencing, two 

transformers & other articles of their department and on the next day the accused 

was handed over to the police. He lodged a FIR. Ext 1 is the FIR, EXT 1(1) IS HIS 

SIGNATURE. 

7. During his cross examination he stated that the place of occurrence is TINGRAI 
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IRRIGATION COLONY campus is their project campus. He was informed about the 

incident by his staff TRIDIBANANDA DEKA & RAJU. The accused was kept for the 

whole night at the house of RAJU. The occurrence took place on 26/01/11. He has 

mentioned in the FIR about the theft of iron rod fencing. The accused was caught 

red handed by their staff while he was committing theft and he was handed over to 

the police on the next day. He didn’t know if the accused was caught by the police 

about one year after the lodging of the FIR. The suggestions put forward are of total 

denial.  

8. PW2 TRIDIBANDHA DEKA in his evidence has deposed that he had his dinner at 

night and thereby on his way for his duty he was informed by his co -worker namely 

MOHAN MURARI via phone that he heard that some was cutting something with a 

hacksaw and he informed to go to the place of occurrence and he said he was on his 

way.  When he went to see along with MOHAN the accused fled away and the 

accused was caught red handed along with the help of the villagers and there was 

recovery of hacksaw blade from the hands of the accused and the accused had 

thrown the iron rods from his hands which were found. At that time they informed 

the officer and the officer came. The accused was handed over to the police along 

with stolen articles on the next day and the police had seized the hacksaw blade in 

the presence of the accused & stolen rods. EXT 2 IS THE SEIZURE LIST, EXT 2(1) IS 

HIS SIGNATURE. 

9. During his cross examination he stated that at the time of occurrence it was SUTU 

MURARI, MOHAN BHUMIJ, HEMANTI MURAH etc. were present there. He signed EXT 

2 on the next day at the place of occurrence. He didn’t know what is written in EXT 

2. The suggestion and contradictions put forward is of total denial. 

10. PW3 MOHAN MURA in his evidence has deposed that it was five years back the 

accused committed theft of some iron fencing measuring 5 feet and he apprehended 

the accused person. He informed the matter to the informant. After that the police 

went to the place of occurrence and the police arrested the accused and seized the 

iron angle. EXT 2 is the seizure list, EXT 2(2) is his signature.  

11. During his cross examination he stated that while he apprehended the accused some 

of the VDP members of the village were present there. He cannot say the name of 

the VDP members and he didn’t remember the date of occurrence. At the time of 

putting signature EXT 2 was blank. He stated before the police that he saw the 

accused person tied with rope by villagers. The suggestions and contradiction are of 

total denial.  
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12. PW4 S.I. BIJU DAS in his evidence has deposed that on 16/01/11 he was working as 

probationary sub inspector the Digboi P.S. and KHAGEN SAIKIA lodged one FIR and 

on that day the O/C of DIGBOI P.S. had entrusted him to investigate the case. 

Accordingly he visited the place of occurrence, prepared the sketch map, and 

recorded the statements of the witnesses including that of the complainant. The 

stole two iron angle plates were seized from the place of occurrence. EXT 2 IS THE 

SEIZURE LIST, EXT 2(3) IS HIS SIGNATURE. EXT3 IS THE SKECTH MAP, EXT 3(1) IS 

HIS SIGNATURE. He was transferred and it was SRI TUKESHWAR BORAH, S.I. was 

entrusted for later part of the investigation and to the best of my knowledge he 

retired from service. On 20/11/11 the FIR named accused MANOJ SINGH was 

arrested and forwarded to court and thereby remanded to judicial custody. On 

30/11/11 the I/O found against him sufficient materials evidence against him and 

S.I. TEKHESWAR BORAH filed charge sheet against him in this case u/sec 379 of 

IPC. EXT 4 IS THE CHARGE SHEET AND EXT 4(1) IS THE SIGNATURE OF S.I. 

TUKHESWAR BORAH & he can recognize his signature. 

13. During his cross examination he stated that it has been mentioned in the FIR that 

the iron angle was stolen. The witnesses stated before him that the iron angle was 

stolen but the witness didn’t mention before him about transformers. PW3 in his 

statement didn’t state before him that he was caught and took him to the house of 

Raju. He didn’t recorded the statements of persons of that house. PW1 didn’t state 

before him that the transformer was stolen. PW2 didn’t state before him that the 

hacksaw blade was recovered and the hacksaw blade was used to cut.  

I have heard the arguments of the learned ASST.PP & the learned defence 

counsel. 

Mr. BAPA PURU KASHYTA, learned ASST.PP appearing on behalf of the State of 

Assam has submitted that the prosecution has been able to bring to light the 

ingredients of section 379 of IPC beyond doubt.  

Mr. GANESH PRADHAN, learned defence counsel has vehemently argued on the 

ground that there is contradiction in the FIR & the seizure made in this case. There 

has been a delay in the lodging of the FIR whereby the FIR was lodged on 16/01/11 

and the occurrence took place on 15/01/11. The arrest was made on 30/11/11. 

There was no recovery of hacksaw blade from the accused person. Mr. Pradhan, 

learned defence counsel has prayed that the accused person may be acquitted from 

this case. 

14. Section 378 of IPC defines theft, “Whoever, intending to take dishonestly any 
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moveable property out of the possession of any person without that person’s 

consent, moves that property in order to such taking, is said to commit theft. 

Explanation 1.—A thing so long as it is attached to the earth, not being movable 

property, is not the subject of theft; but it becomes capable of being the subject of 

theft as soon as it is severed from the earth. Explanation 2.—A moving effected by 

the same act which affects the severance may be a theft. Explanation 3.—A person is 

said to cause a thing to move by removing an obstacle which prevented it from 

moving or by separating it from any other thing, as well as by actually moving it. 

Explanation 4.—A person, who by any means causes an animal to move, is said to 

move that animal, and to move everything which, in consequence of the motion so 

caused, is moved by that animal. Explanation 5.—The consent mentioned in the 

definition may be express or implied, and may be given either by the person in 

possession, or by any person having for that purpose authority either express or 

implied.” 

15. In this case, on close scrutiny of the evidence of PW’S it appears that there was 

recovery of iron of plates and it cannot be denied at all. It is evident on perusal of 

the evidence of PW1 it appears that he is not an eye witness to this case. However, 

he was informed by his office staffs about the incident and he reached the place of 

occurrence immediately after it. On perusal of the evidence of PW-1, PW-2, and PW-

3 it cannot be denied that the accused person was not involved in the commission of 

the offence. Even if PW-1 reached the place of occurrence immediately after the 

occurrence and it could be seen that he was informed by PW-2 about the 

commission of the offence. It is quite clear from the evidence of PW-1 that the 

accused person involved in this case and he was caught red handed with the iron 

pieces. Similarly, it also apparent from the cross examination of PW-1 that the 

accused person was caught red handed and he was handed over to the police.  

16. Even if PW1 reached the place of occurrence immediately after hearing the news 

from his staff i.e. PW-2 the evidence has much relevancy to the fact in issue and his 

evidence can be regarded as res-gestae under Section 6 of the Evidence Act. 

17. The Hon’ble Gauhati High Court in KAMAKHYA ROY Vs. STATE OF ASSAM 

Criminal Appeal No. 24 (J) of 20161 has observed, “the principle of law 

embodied in Section 6 of the Evidence Act is usually known as rule of res-gestae. 

The essence of the doctrine is that a fact which though not in issue, if so connected 

to the fact in issue has to form the said part of transaction, became relevant by itself. 
                                                           
1
 Criminal Appeal No. 24 (J) of 2016 
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The rule is an exception to the general rule that hearsay evidence is not admissible. 

The rational in making certain statement on fact admissible under section 6 of the 

Evidence Act is on account of spontaneity and immediacy of such statement or the 

fact in relation to the fact in issue. Such statement must have been made 

contemporaneous with the act which constitute the offence or at least immediately 

thereafter, without there being any scope for fabrication. For the application of 

Section 6 it is necessary that the fact must not be too remote but a part of single 

transaction.”   

18. The evidence of PW-1 clearly proves the fact that the accused person was involved in 

it and it cannot be denied at all.  

19. The version of PW-1 had remained static and it finds corroboration with the evidence 

of PW-2 and PW-3.  

20. This court on close scrutiny of the evidence of PW-2 and PW-3 it appears that they 

had caught the accused person with the Hacksaw blade and the accused person had 

thrown the iron rod from his hands. This evidence of PW-2 have remained static and 

the ld. Defence side has failed to gain the momentum in their favour. In this case 

PW-2 and PW-3 are the star witness of this case and their evidence has been static 

to a greater extend. There is no such doubt with regard to the evidence of PW-2 and 

PW-3 and both the witnesses had caught the accused person red handed in the 

commission of the offence and the accused person was caught along with the iron 

rod. It is also evident from the perusal of evidence of PW-2 & PW-3 that the seizure 

list was prepared and they have signed in the seizure list at the place of occurrence. 

However, it has been admitted by PW-2 and PW-3 that they do not remember what 

is written in Ext.2. In this regard, I am of the opinion that the occurrence took place 

in the year 2011 and nearly about seven years have passed wherein PW-3 was called 

as a witness in this case. In such a case it is not possible to remember each and 

every nook and corner in relation to the seizure list. It is also known in common 

parlance to all of us that human memory is to fade away with time.  

21. It reveals on perusal of evidence of PW-3 that the accused person was apprehended 

along with the villagers from the place of occurrence. The I/O was also examined as 

PW-4 in this case and it appears during the cross examination of the I/O that there 

are certain contradiction, which has been brought to light. The law relating to 

contradiction is quite clear and the accused is entitled to benefit in case of major 

contradictions. In this case the contradictions of PW-3 which has been proved by I/O 

but the said cannot be accepted in this case because there was no such contradiction 
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brought to light before the Court at the time of cross examination of PW-3. Hence, 

the said cannot be accepted in this case and the benefit cannot be granted to the 

accused person. Similarly, the contradiction of PW-1 which has been brought to light 

during the cross examination of PW-1 could not be proved in this case. Similarly, the 

contradiction of PW-2 with regard to the use of the word Hacksaw blade was proved 

by the ld. Defence side but the other part of major contradiction could not be proved 

in this case. Hence, in such a case the contradiction could not be proved and the 

benefit cannot be granted to the accused person. It is quite clear that the witnesses 

had mentioned about iron angle and had not mentioned about transformer. There is 

contradiction in the FIR & the evidence of PW-1 over the issue of iron rod and 

transformer but even if the I/O has clarified on this issue but the prosecution side 

has been able to prove the case against the accused person beyond reasonable 

doubt and it has been established that the accused person involved in the offence of 

theft.  

22. Finally I am of the opinion that the accused person MONOJ SINGH is involved in the 

said crime and all the ingredients U/sec 379 of IPC has been proved by the 

prosecution by relying upon 4 PW’s and hence the accused person MONOJ SINGH is 

held guilty for an offence U/sec 379 of IPC.  

23. Now let me considered whether the accused person MONOJ SINGH is 

entitled to get benefit of probation in this case. 

24. From the perusal of the evidence on record it seems clearly that the accused person 

MONOJ SINGH had the intention to commit the said offence. In the light of growing 

crime rate in society and social environment of villages/towns/cities such crime 

should not go unpunished and the offences being grave and serious one & the 

accused is not entitled to get any benefit.  

25. Considering all aspects I decide that the accused person will not be released on 

probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960. 

HEARING OF POINT OF SENTENCE 

26. Now I proposed to pass appropriate sentence after hearing the convict. Heard the 

convict on the point of sentence. He has prayed mercy of the court considering his 

family and future life as well as being the bread earner of the family. With regard to 

the point of sentence there is a duty cast upon the courts to keep the following 

objectives in mind while sentencing a accused person the social interest and 

consciousness of the society, seriousness of the crime and the criminal history of the 

accused, the undue sympathy to impose inadequate sentence would do more harm 
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to the public at large, the imposition of inadequate sentence would undermine the 

public confidence in the efficacy of law and society cannot endure such threats.  

27. I have considered few factors mitigating connected to the case of the prosecution, 

while coming to the decision about what punishment would serve justice in this case. 

He is the only bread earner of his family. But this court couldn’t deny the fact that a 

balance has to be reached between the two. The said acts are very rampant in our 

society in the contemporary scenario.  

28. I have heard the learned defence counsel and the learned ASST. P.P. The learned 

ASST. P.P has submitted that the accused person should get adequate amount of 

punishment and the learned defence counsel had submitted that the court may be 

lenient on the accused person on the point of sentence as the accused person is 

having his family and future life.  

ORDER 

29. As a result the accused person MONOJ SINGH is hereby convicted of the 

offence leveled against him U/sec 379 of IPC. Having regard to the nature 

of offence submission of the convict as well as after hearing the learned 

defence counsel and the learned Asst. P.P and circumstances of the 

present case I hereby sentence the accused person namely MONOJ SINGH 

U/sec 379 of IPC to undergo rigorous imprisonment for 37 days.  

30. It appears that the accused person was already in judicial custody for 37 

days during the investigation period and this court is of the opinion that 

the period of detention already undergone by the accused person MONOJ 

SINGH in judicial custody during the investigation, the enquiry or trial of 

the instant case shall be “set off” as per provisions of sec 428 of CrPC. 

Let a copy of the judgment be given to the convict free of cost under Sec 

363 of CrPC immediately. 

The accused person is hereby set at liberty as his period of detention has 

been set off u/s 428 of CrPC.  

  The seized articles be handed over to the custody of actual owner.  

Make necessary entry in the judgment register 

Given under my hand and seal of this court on this the 7th day of MARCH, 

2019 at MARGHERITA COURT. 
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   SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

         MARGHERITA, TINSUKIA 

 

 

 

 

 

 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: KHAGEN SAIKIA 

PW2: TRIDIBANANDA DEKA 

PW3: MOHAN MURA 

PW4: BIJU DAS, I/O 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS:   

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE SEIZURE LIST 

EXT2(1) IS THE SIGNATURE OF PW-2 

EXT2(2) IS THE SIGNATUERE OF PW-3 

EXT2(3) IS THE SIGNATURE OF PW-4 

EXT 3 IS THE SKECTH MAP 

EXT 3(1) IS THE SIGNATURE OF PW4  

EXT 4 IS THE CHARGE SHEET 

EXT 4(1) IS THE SIGNATURE OF SI TUKHESWAR BORAH & PW-4 can recognize it 

DEFENCE EXHIBITS:  NIL 

       

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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