
1 
 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 524 OF 2014 

U/Sec 324/34 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

1. MD. ABDUL HANNAN 

S/O: MD. ABDUL MANAF 

ADDRESS: NAMGDANG COLLIERY 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

2. MD. ABDUL MANAF 

S/O: LATE MADRISH ALI 

ADDRESS: NAMGDANG COLLIERY 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

3. MUSST. CHAMPA BEGUM 

W/O: MD. ABDUL MANNAF 

ADDRESS: NAMGDANG COLLIERY 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. T.S. MUKHERJEE & Mr. ASHIF HUSSAIN, LEARNED DEFENCE 

COUNSEL’S 

CHARGE FRAMED ON:  07/03/14 

EVIDENCE RECORDED ON: 06/08/15, 09/10/15, 26/04/16, 01/06/16, 16/07/16 & 29/12/18  

ARGUMENT HEARD ON: 04/02/19 & 18/02/19 

JUDGMENT DELIVERED ON: 07/03/19 



2 
 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 15/07/14 at about 10:30 

P.M. while the informant while the informant was attending the call of nature (i.e. 

Urine) it was Abdul Manaf who had assaulted him with a bamboo stick on his head 

without any reason and he feel down on the ground. Thereafter the son of ABDUL 

MANAF i.e. ABDUL HANNAN & Champa Begum i.e. the wife of ABDUL MANAF had 

assaulted him and thereby caused grievous injuries to him. Thereby he lodged the 

FIR. The criminal law was set in motion with the lodging of the FIR. 

2. In this case the O/C MARGHERITA PS registered as MARGHERITA PS case No. 

170/2014 U/sec 325/34 of IPC and the case was entrusted to ASI TIRTHA BORAH for 

pre investigation and finally after completion of investigation the charge sheet was 

submitted by S.I. AJAY KUMAR DAS against the accused person U/sec 324/34 of IPC.  

3. In this case the accused persons appeared before the court and they were allowed to 

go on bail by my learned predecessor and as per section 207 of CrPC & the offences 

U/sec 324/34 of IPC was read over and explained to the accused persons to which 

they pleaded not guilty and claimed to be tried. In this case the prosecution has 

adduced as many as six PW’S to prove the case. In this case the statements of the 

accused persons are hereby recorded and their pleas are of total denial which was 

recorded by my learned predecessor. The defence does not want to adduce any DW’s 

from their side. 

4.  It is to be noted here that the court of my learned predecessor had convicted the 

accused person’s u/sec 324/34 of IPC and thereafter they filed an appeal against the 

judgment and order before the court of Hon’ble ADDL. SESSIONS JUDGE, 

MARGHETRITA (FTC - 1) and thereby the appeal was admitted for hearing. As per 

order dated 25/05/18 the court of Hon’ble ADDL. SESSIONS JUDGE, MARGHETRITA 

(FTC -1) had allowed the appeal of the accused persons and thereby they were 

granted an opportunity to cross examine PW-2 i.e. the medical officer and if they so 

wish to record their statements u/sec 313 of CrPC and to adduce evidence. During 

the tenure of my learned predecessor the medical officer was called for as a witness 

and he was cross examined and discharged. This court had granted the opportunity 

to record their statements u/sec 313 of CrPC but the accused persons didn’t adduce 

any evidence from their side nor their statements u/sec 313 of CrPC  are recorded 

afresh.  

5. Mr. BAPPA PURKAYASTHA, learned Asst. PP has submitted on behalf of the state that 
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the prosecution has proved the case beyond doubt relying upon the evidence of six 

PW’S. 

6. Mr. T.S.MUKHERJEE, learned defence counsel has vehemently opposed it and has 

submitted that the prosecution has failed to prove the offence u/sec 324/34 of IPC. 

The case of the prosecution has been based upon interested witnesses who cannot 

be relied at all. There are vital contradictions in this case. Mr. T.S.MUKHERJEE, 

learned defence counsel has further submitted that the case was not properly 

investigated by the police and has brought to the knowledge of the court the 

interpretation of section 2(g) of CrPC which defines inquiry. The learned defence 

counsel has also submitted that the site plan was not proved as well as the weapon 

was not recovered and this put forwards that the prosecution case is fatal. Mr. 

Mukherjee, learned defence counsel has also brought reliance upon the decision of 

the Hon’ble Supreme Court in LALITA KUMARI Vs. Government of U.P. & OTHERS 

(Writ Petition no Criminal NO. 68 OF 2008) & MOHAN LAL Vs. STATE OF PUNJAB 

(Criminal Appeal no. 1880 of 2011). I have perused carefully the judgments which 

have been put forward in connection with this case.  

7. After hearing the learned counsel of both sides and after perusal of the case record I 

do hereby framed the following as point of determination. 

8.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

9.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused persons in furtherance of common intention had 

voluntarily caused hurt by means of a bamboo stick on his head which was 

used as a sharp weapon of offence and thereby caused injury to the 

informant on 15/07/14 at 10:30 P.M. while the victim went to attend the 

call of nature & thereby committed an offence punishable u/s 324 of IPC? 

Discussion, Decision and Reasons there on:  

10. PW1 in his evidence has deposed that he knows the informant and the accused 

persons. The incident occurred about a year ago at about 10:30 P.M. he went outside 

his home for urination. The accused persons prevented him from doing so. 

Thereafter, he went a little distance ahead but the accused trio assaulted him with a 

club. The villagers came and then ABDUL HANNAN showed a dao. But later on he 
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fled away. He sustained injury in his ears. After sometime police came and took him 

for treatment. He lodged the FIR on the next date. EXT 1 IS THE FIR, EXT 1(1) IS 

HIS SIGNATURE.  

11. During his cross examination he stated that the name of the scribe is not mentioned 

in the FIR as per EXT 1. He had put his signature at the police station under the 

direction of the police. There is a case pending against his elder brother under 

POCSO ACT which is pending before the Hon’ble Sessions Court, Tinsukia. After that 

case the relation with the accused persons got strained. The residence of the 

accused persons are at a distance of ½ kms from his residence. There is a boundary 

fencing in all sides of their house and there is also a gate which they keep locked at 

night. One cannot enter through their gate unless they open and otherwise one has 

to break open or jump over the gate to enter their premises. At the time of incident 

he opened the gate and went out on the road to answer nature’s call. He didn’t 

mention in the EJAHAR that he went to the road to answer nature’s call by opening 

the gate. The accused persons had beaten him picking up a Jeorah (stick) from their 

boundary fencing.  Abdul Hannan and Abdul Mannaf had beaten him. The houses of 

Suruj Ali, Mohram Khan, Waizuddin are there near the place of occurrence. They 

didn’t witness the incident but came out later. He didn’t show the Jeorah (bamboo 

stick) taken out from their bamboo fencing with which the accused person had 

beaten him. He is having toilet in his house. The suggestions put forward are of total 

denial. 

12. PW2 in his evidence has deposed that on 15/07/14 at 11:00 P.M. Mr. HABIBUR 

RAHMAN had come with clean incise wound on the left ear lobe. He was escorted by 

S.I. JATIN SAIKIA of Margherita P.S. He examined him and in his opinion the injury 

was simple caused by a sharp weapon and it was a fresh. EXT 2 is the injury report, 

EXT 2(1) is his signature.  

13. During his cross examination he stated that in EXT 2 it is not mentioned who 

identified the injured before him. He didn’t mention the police requisition number in 

EXT 2. The injuries sustained by the patient may also cause on falling over a sharp 

edged weapon. The incise injury may be self-inflicted also provided side.  

14. PW3 in his evidence has deposed that the incident took place 1 ½ year back at 

about 9:10 p.m. At the time of incident he was at his house and he heard a hue and 

cry and so went out and saw that there was a quarrel between the informant and 

the accused person and he saw that informant was injured and covered with blood. 

He on seeing it returned to his house.  
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15. During his cross examination he stated that the house of the informant and the 

accused persons are near his house. The name of elder brother of Habibur is Aziz. 

There was a case against AZIZ in connection with a matter of sexual harassment of 

the daughter of accused ABDUL MANNAF. There was allegation of rape of the said 

minor daughter of ABDUL MANNAF by AZIZ for which there is a case under POCSO 

pending. The said incident was prior to the incident alleged in this case. After the 

incident there was acrimonious feelings between the informant and the accused 

persons and they had a bitter relationship. He is having a cordial relation with the 

informant. There are 10/15 families near the place of occurrence. When he went to 

the place of occurrence he saw many persons gathering there but he can’t name 

them as he didn’t know their names. The suggestions put forward are of total denial.  

16. PW4 in his evidence has deposed that the incident occurred more than a year back 

at night at about 9:00/9:30 P.M. He was at his home that time and on hearing hue 

and cry he went out and saw the informant was lying on the ground injured as there 

was cut injuries in his ear and blood was gushing out. When he asked him he told 

that the accused ABDUL HANIF had dealt a blow to him. He was taken to his home 

and given bandage. The police later came to the spot.  

17. During his cross examination he stated that he is not related to the informant. He 

heard that there is a case against the elder brother of the informant on the allegation 

of raping the minor daughter of accused ABDUL MANNAF. The houses of accused 

persons and informant are near his house. There are 15/20 houses near the place of 

occurrence. When he went to the place of occurrence he didn’t see any person from 

the locality gathering there. He is having cordial relationship with Habibur. The 

suggestions put forward are of total denial.  

18. PW5 in his evidence has deposed that the incident took place about 5/6 months back 

at night. He was at that time at his house. He heard a hue and cry and so went out 

and saw the informant was injured as he suffered cut injury in his ear and blood was 

gushing out from the injured places. When he asked him he told him that accused 

ABDUL MANNAF had dealt attacks on him.      

19. During his cross examination he stated that the informant is his friend as they are 

from the same village. He has come to adduce evidence in connection with an 

incident that took place about 5/6 months back. He didn’t know anything else beside 

the incident he narrated. The suggestions put forward are of total denial.  

20. PW6 in his evidence has deposed that on 15/07/14 he was posted at the Margherita 

P.S. as ASI. On that day at about 10:30 P.M. one Habibur Rahman had lodged one 
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FIR and the case was registered and thereafter it was endorsed to him to investigate 

the case. He on being endorsed with the case went to the place of occurrence, drew 

the sketch map of the place of occurrence & recorded the statements of the 

witnesses. EXT 3 IS THE SKECTH MAP, EXT 3(1) IS HIS SIGNATURE. He had not 

arrested the accused persons as the offences were bailable in nature. He collected 

the medical report of the victim. On completion of investigation he had handed over 

the case diary to the O/C, MARGHERITA P.S. and thereafter S.I. AJAY KUMAR DAS 

had based on his investigation submitted charge sheet in this case u/sec 324/34 of 

IPC against the accused persons. EXT 4 IS THE CHARGE SHEET, EXT 4(1) IS THE 

SIGNATURE OF S.I. AJAY KUMAR DAS and he can recognize it.  

21. During his cross examination he stated that he did the preliminary investigation of 

this case. The preliminary investigation is not the complete investigation as there 

remains other works to be done prior to filing charge sheet. SI.AJAY KUMAR DAS 

didn’t do any investigation in this case. There are houses of other people beside the 

house of the accused and the informant but he didn’t mention about the houses in 

his case diary. He didn’t recorded the statements of those people during his 

investigation. The informant stated that the accused persons had hit him with a lathi 

but during his investigation he couldn’t recover the stick. He had not investigated 

with what weapon the accused persons had assailed the informant.   

Appreciation of evidence 

22.  In this case it appears on perusal of the evidence of PW’S that the accused person’s 

stands tried for an offence U/SEC 324/34 OF IPC. It cannot be denied at all that 

there was an occurrence which took place on the fateful night of 15/07/14 at 10:30 

P.M. On close perusal of the evidence of PW’S it appears that the accused persons 

were involved in the commission of the offence and it cannot be denied at all. It 

appears from the evidence of PW1 who is the informant cum victim that the accused 

persons had assaulted him when he went to attend the call of nature with a club 

because of which he sustained injuries in his ears. The evidence of PW1 has been 

supported by the other PW’S and it is apparent & clear that the evidence of PW1 is 

having sufficient corroboration with the evidence of other PW’S. During the cross 

examination of PW1 this has been admitted by PW1 at the time of incident he went 

out to attend nature’s call and in such a case the presence of PW1 cannot be denied 

at all that he didn’t went out. This has also been admitted by PW1 during the cross 

examination that the accused persons had beaten him with a JEORAH from boundary 

fencing and it has been specifically admitted that ABDUL HANNAN & ABDUL MANNAF 
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who assaulted him. This is crystal clear that the accused persons were involved in 

the commission of the offence.  

 

Contradiction in FIR & Evidence  

23. The issue has been brought to light at the stage of argument by the learned defence 

counsel that the evidence has been contradictory to the FIR of this case i.e. EXT 1. 

With regard to this aspect it appears that the FIR was lodged on the day of 

occurrence in the following night. Hence, it appears that there is no such delay in the 

lodging of the FIR. On perusal of the cross examination of PW1 it appears that there 

were certain facts which has not been mentioned in the FIR i.e. he went to the road 

to answer the nature’s call opening the gate.  

24. In this regard, the hon’ble Supreme Court has clearly held in Mukesh & Anr Vs. 

State for NCT of Delhi & Ors1 (CRIMINAL APPEAL NOS. 607-608 OF 2017), 

“… it has to be kept in mind that it is settled law that FIR is not an 

encyclopedia of facts and it is not expected from a victim to give details of 

the incident either in the FIR or in the brief history given to the doctors. 

FIR is not an encyclopedia which is expected to contain all the details of 

the prosecution case; it may be sufficient if the broad facts of the 

prosecution case alone appear. If any overt act is attributed to a particular 

accused among the assailants, it must be given greater assurance…” 

25. In Rattan Singh Vs.  State of H.P. 2(1997) 4 SCC 161, the hon’ble Supreme 

Court, has held, “while repelling the submission for accepting the view of 

the trial court took note of the fact that there had been omission of the 

details and observed that the criminal courts should not be fastidious with 

mere omissions in the first information statement since such statements 

can neither be expected to be a chronicle of every detail of what happened 

nor expected to contain an exhaustive catalogue of the events which took 

place. The person who furnishes the first information to the authorities 

might be fresh with the facts but he need not necessarily have the skill or 

ability to reproduce details of the entire story without anything missing 

therefrom. Some may miss even important details in a narration. Quite 

often, the police officer, who takes down the first information would 

record what the informant conveys to him without resorting to any 

                                                           
1
CRIMINAL APPEAL NOS. 607-608 OF 2017  

2 (1997) 4 SCC 161 



8 
 

elicitatory exercise. It is voluntary narrative of the informant without 

interrogation which usually goes into such statement and hence, any 

omission therein has to be considered along with the other evidence to 

determine whether the fact so omitted never happened at all.” 

26. In such a case, it cannot be said that the evidence of PW1 sustains contradictions 

and the FIR cannot be said to have each and every aspect in detail.  

Appreciation of Evidence Continued: 

27. Similarly, the evidence of PW3, PW4 & PW5 also narrates to the same story that the 

accused persons had assaulted the informant of this case. During the cross 

examination of PW3,PW4 & PW5 it appears that there was no such fruitful results so 

as to gain the momentum in favour of the accused persons. The cross examination 

of PW’S was based on suggestions which is the duty cast upon the defence side to 

prove it but the defence side has failed to prove it. 

28. It is a proposition of law that an injured person/witness is generally reliable and 

there is no doubt about it. But the injured witness should also be subjected to careful 

scrutiny if the said witness had tried to falsely implicate the accused persons but in 

this case it cannot be said to be vice versa.  It also appears from the evidence of 

PW1 is the lone  eye witness of this case. But the evidence of PW3,PW4 & PW5 are 

to be pondered upon. The occurrence took place at night at around 10:30 P.M. and 

in such a case it couldn’t be expected to have a huge gathering at the place of 

occurrence. But PW3, PW4 & PW5 who heard about the hue and cry reached the 

place of occurrence to save him & found to be in an injured condition. It has also 

been stated by PW1 to them that the accused persons injured him. It has also come 

to light it was dark pitch night when the occurrence took place but in this case the 

identity of the accused persons has not been disputed and the PW’S were able to 

recognize the accused persons. 

The question relating to Interested Witness  

29. During the course of evidence of PW’S it has come to light and the question has also 

been raised by the learned defence side that PW3, PW4 & PW5 are interested 

witnesses as they are having a cordial relation with the informant.  

30. At this juncture I would like to point it out that merely because a witness is an 

interested witness the evidence of the said witnesses cannot be discarded at all. The 

evidence of PW3, PW4, & PW5 are vital in this case as they were the witnesses who 

arrived at the place of occurrence immediately after the incident. The evidence of 
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such witnesses needs to have more careful scrutiny and with caution. Even if the 

issue has been raised by the learned defence counsel during the course of argument 

but the said cannot be accepted in toto. But the law is quite clear on this issue as 

laid down by the hon’ble supreme court in Bolineedi Venkataramaiah Vs State 

Of Andhra Pradesh3 AIR 1994 SC 76 wherein the hon’ble supreme court has 

held, “…However, since they are interested witnesses, their evidence was 

subjected to greater scrutiny and one of the tests applied is whether the 

specific overt acts are attributed to them so that the omnibus allegations 

may not be accepted so as to rule out the possibility of implicating some 

innocent persons. In appreciating evidence of this kind of witnesses, the 

courts have always considered that such of those accused to whom 

specific overt acts have been attributed consistently and the same is 

corroborated by the medical evidence and the circumstances of the case, 

can safely be convicted…”  

31. Hence, I am of the opinion that the evidence of PW3, PW4 & PW5 don’t suffer from 

any infirmity and in such a case the evidence of PW3, PW4 & PW5 cannot be 

rejected only on the ground that they are interested witness. 

Principle of Res Gestae & its relevance 

32. Even if PW3, PW4 & PW5 reached the place of occurrence immediately after hearing 

the “HULLA” their evidence has much relevancy to the fact in issue and their 

evidence can be regarded as res-gestae under Section 6 of the Evidence Act. 

33. The Hon’ble Gauhati High Court in KAMAKHYA ROY Vs. STATE OF ASSAM 

Criminal Appeal No. 24 (J) of 20164 has observed, “the principle of law 

embodied in Section 6 of the Evidence Act is usually known as rule of res-gestae. 

The essence of the doctrine is that a fact which though not in issue, if so connected 

to the fact in issue has to form the said part of transaction, became relevant by itself. 

The rule is an exception to the general rule that hearsay evidence is not admissible. 

The rational in making certain statement on fact admissible under section 6 of the 

Evidence Act is on account of spontaneity and immediacy of such statement or the 

fact in relation to the fact in issue. Such statement must have been made 

contemporaneous with the act which constitute the offence or at least immediately 

thereafter, without there being any scope for fabrication. For the application of 

                                                           
3
 AIR 1994 SC 76 

4
 Criminal Appeal No. 24 (J) of 2016 
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Section 6 it is necessary that the fact must not be too remote but a part of single 

transaction.”   

34. The evidence of PW3, PW4 & PW5 clearly proves the fact that the injured had 

sustained injuries and it cannot be denied at all. The version of the injured had 

remained static and it was informed by PW1 to the other PW’S i.e. PW3, PW4 & 

PW5.  

Appreciation of Evidence Continued: 

35. During the course of cross examination of PW’S as well as of the I/O i.e. PW6 

wherein it has been brought to light that there are houses of other people besides 

the house of the accused and the informant but he has not mentioned about their 

houses in the case diary. The non-mentioning of the houses is a technical aspect of 

the investigation which is better known to the Investigating Officer concerned. But 

merely by non-mentioning of it couldn’t lead to the prosecution case to be fatal when 

the prosecution side has otherwise proved the incident.   

36. It is evident wherein PW1 has admitted that the houses of SURUJ ALI, MOHRAM 

KHAN & WAIZUDDIN are near the place of occurrence but they didn’t witness the 

incident but came out later. It has been admitted by PW3 & PW4 that there 10/15/20 

houses near the place of occurrence. But even if it has been raised at the stage of 

argument by the learned defence counsel that the I/O ought to have examined as 

witness as per site map but SURUJ ALI was not examined by the I/O as a witness. In 

this regard, I am of the opinion that even if the prosecution side or the I/O has failed 

to examine SURUJ ALI as a witness in this case there was opportunity in the hands 

of the learned defence side to examine him as Defence Witness but they have failed 

to do so. The houses of PW3, PW4 & PW5 are near to the place of occurrence and 

there versions cannot be discarded in this case.  

Medical Officer & Expert Opinion 

37. In this case, on perusal of the evidence of PW2 i.e. medical officer (in short as M/O) 

it appears that the opinion of the medical officer is of an expert opinion and it can be 

accepted if there is sufficient corroboration with the evidence of other PW’S. In this 

case there is sufficient corroboration in the evidence of PW’S and the said also been 

supported by the evidence of M/O. It is quite clear on perusal of EXT 2 that the 

injury was simple but it was caused by a sharp weapon and it was fresh. The cross 

examination of M/O has been limited to few technical aspects and it has brought to 

light before the court the patient may sustain injury by falling over a sharp edged 
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weapon and the said incise wound may be self-inflicted also provided side. But in this 

regard I am of the opinion that even if the said opinion has been supported by the 

medical officer but it cannot be accepted when the prosecution side has proved the 

injuries with the support of the PW’S.    

 

Non Seizure of weapon by the Investigating Agency 

38. During the cross examination of the I/O it has come to light the I/O couldn’t seize 

the weapon of offence during the investigation. In this regard, I am of the opinion 

that there is a duty cast upon the investigating agency to recover and seize the 

weapon of offence but the said differs from case to case and it depends upon the 

facts & circumstances of each case. It is evident that the occurrence took place at 

10:30 P.M. and it is possible that the weapon of offence i.e. the JEORAH (bamboo 

stick) may be thrown away or it might have been easily destroyed.  

39. At this juncture, this court is of the opinion that mere no seizure of the weapon of 

offence from the place of occurrence cannot be a ground to acquit the accused 

persons when there are sufficient evidence to prove the facts that the accused 

persons were involved in such activities.  

40. In the case of STATE OF KARNATAKA Vs. V.K.YARAPPA REDDY5 1999 (4) 

(CRIME) 171, AIR2000SC185 whereby Hon'ble Supreme Court has held that 

defect and irregularities in the investigation cannot be granted for acquittal. A similar 

identical view has also be taken in the case of DHANAJ SINGH Vs. STATE OF 

PUNJAB6, MANU/SC/0203/2004 hence in the light of above judgment and 

judicial pronouncement I am of the opinion that mere omission to investigation 

cannot have any reflection in the otherwise proved prosecution story. 

41. In my opinion the testimony of PW’S cannot be discarded in toto and it is well settled 

principle of law that the conviction can be passed on the sole testimony of the victim 

provided that it must inspire implicit confidence.  

Quality of evidence & Section 134 of the Indian Evidence Act 

42. At this stage it is important to note here that it is quality of the evidence of the 

witnesses whose testimony has to be testified on the touch core of the credibility and 

                                                           
5
 1999 (4) (CRIME) 171, AIR2000SC185 

6 MANU/SC/0203/2004 
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reliability. If the testimony is found to be reliable, there is no legal impediment to 

convict the accused on such prove. It is the quality and not the quantity of the 

evidence which is necessary for prove and disproving effect which appears in section 

134 of the Indian Evidence Act. In the case of MAHINDRA SINGH Vs. STATE OF 

MADHYA PRADESH (2007) 3 SCC (CRI) 5837 wherein the Hon’ble Supreme 

Court has held “it is now well settled principle of law that conviction can be based on 

the basis of the testimony of a sole eye witness.”  

Appreciation of Evidence Continued:  

43. At the stage of cross examination of PW1,PW3 & PW4 that there is a case pending 

under POCSO Act before the Hon’ble Special Judge, Tinsukia wherein the elder 

brother of the informant is the accused person and the said has been filed by the 

accused persons. Even if it has been admitted by the PW’S that there relations 

became bitter and constrained after the said incident. This has also led to enmity 

between both parties. But in this regard, this court is constrained to accept the view 

of vengeance & grudge between them wherein it has been proved by the 

prosecution side that the accused persons were involved in causing injury to the 

informant which led to injury in his ear and blood was oozing out. There is no room 

of doubt to discredit the evidence of PW’S and despite opportunity being granted to 

cross examine the PW’S the PW’S had remained static & affirmed in their position.  

Defective Investigation & Law relating to it 

44. At the stage of argument the learned defence counsel has brought to light the cross 

examination of PW6 i.e. the I/O wherein it has been specifically admitted that he did 

the preliminary investigation of this case and the preliminary investigation is not 

complete investigation and S.I. AJAY KUMAR DAS didn’t do any investigation in this 

case.  

45. The learned defence counsel has relied upon two judgments of the Hon’ble Supreme 

Court but I am of the opinion that the case of Lalita Kumari(Supra) is a case relating 

to mandatory registration of FIR as well as certain guidelines were laid down in 

relation to preliminary inquiry by the police officers. Similarly, the judgment of Mohan 

Lal (Supra) wherein it relates to an offence under the NDPS Act and in such cases 

the procedures are quite different.  

46. Now, one needs to have a look at the definition of investigation u/sec 2(h) of CrPC 

where in it lays down, “investigation includes all proceedings under the CrPC for 

collection of evidence conducted by a Police Officer or any person (other than a 
                                                           
7 (2007) 3 SCC (CRI) 583 
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Magistrate) authorized by a Magistrate in this behalf.”  There is no room of doubt 

that the investigations are conducted by the police officers who have been entrusted 

to it. But even if the question of fair trial has aroused in this case but it needs to be 

seen whether the prosecution has proved its case beyond reasonable doubt and 

whether the accused is entitled for any benefit for defective investigation or an 

incomplete investigation.  

47. In C. Muniappan and Ors. Vs.  State of Tamil Nadu, 2010 (9) SCC 5678 the 

hon’ble Apex Court has held, “There may be highly defective investigation in a case. 

However, it is to be examined as to whether there is any lapse by the I.O. and 

whether due to such lapse any benefit should be given to the accused. The law on 

this issue is well settled that the defect in the investigation by itself cannot be a 

ground for acquittal. If primacy is given to such designed or negligent investigations 

or to the omissions or lapses by perfunctory investigation, the faith and confidence of 

the people in the criminal justice administration would be eroded. Where there has 

been negligence on the part of the investigating agency or omissions, etc. which 

resulted in defective investigation, there is a legal obligation on the part of the court 

to examine the prosecution evidence de hors such lapses, carefully, to find out 

whether the said evidence is reliable or not and to what extent it is reliable and as to 

whether such lapses affected the object of finding out the truth. Therefore, the 

investigation is not the solitary area for judicial scrutiny in a criminal trial. The 

conclusion of the trial in the case cannot be allowed to depend solely on the probity 

of investigation.”  

48. In Dayal Singh and Ors. Vs. State of Uttaranchal, reported in 2012 (8) SCC 

263, while reiterating the principles rendered in C. Muniappan (supra), the hon’ble 

Supreme Court held thus "…Merely because PW 3 and PW 6 have failed to perform 

their duties in accordance with the requirements of law, and there has been some 

defect in the investigation, it will not be to the benefit of the accused persons to the 

extent that they would be entitled to an order of acquittal on this ground.”  

49. In this case, the prosecution side has not examined S.I. AJAY DAS and even if it 

appears the investigation was found to be defective as admitted by the I/O. I am of 

the opinion that this cannot be a ground to acquit the accused persons when the 

prosecution side has proved the case beyond doubt. Merely because there is defect 

in the investigation mechanism the sole cannot be a criteria to acquit the accused 

persons. As far as the concept of fair trial & justice is concerned the two has to be 

                                                           
8
 2010 (9) SCC 567 
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seen in a parallel manner. It is true that one person has sustained injuries in his ear 

due to the act of the accused persons and despite tough cross examination the truth 

remains stand still. In such a case merely on the ground of defective investigation it 

cannot be said that the accused has been denied a fair trial.  

 

 

Appreciation of Evidence Continued: 

50. Now at this juncture it needs to be seen whether the accused persons had shared 

the common intention to commit the offence. It appears during the evidence of PW’S 

that the accused persons were present in the place of occurrence at the time of 

commission of the offence. The evidence of PW’S makes it clear on the issue that the 

accused had shared the common intention to commit the offence and the act was 

done in furtherance of their common intention.   

51. In the case at hand I would like to point it out that the law as per section 34 of IPC it 

is not necessary that there should be active participation in the commission of the 

offence and the mere presence of the accused persons at the place of occurrence is 

sufficient one. 

52. This court has also perused the statements of the accused person’s u/sec 313 of 

CrPC and on perusal of their statements it appears that their pleas are of total denial 

and they have submitted that the investigation was not done properly. In this regard 

this court opined on this issue in the earlier paras. 

53. This is quite evident and crystal clear that the accused persons were involved in the 

commission of the offence wherein they had assaulted the injured and it was 

because of the act of the accused the injured had sustained injuries.  

54. Finally I am of the opinion that the accused persons are involved in the said crime 

and all the ingredients U/sec 324/34 of IPC has been proved by the prosecution by 

relying upon 6 PW’s and hence the accused persons are held guilty for an offence 

U/sec 324/34 of IPC.  

55. Now let me considered whether the accused persons are entitled to get 

benefit of probation in this case. 

56. From the perusal of the evidence on record it seems clearly that the accused persons 

had an intention to commit the said offence. In the light of growing crime rate in 

society and social environment of villages/towns/cities such crime should not go 
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unpunished and the offence being grave and serious one & they are not entitled to 

get any benefit. 

57. Considering the all aspects I decided that the accused persons will not be released 

on probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960. 

HEARING OF POINT OF SENTENCE 

58. Now I proposed to pass appropriate sentence after hearing the convicts namely 

ABDUL HANNAN, ABDUL MANNAF & MUSST. CHAMPA BEGUM. Heard the convicts on 

the point of sentence. They prayed mercy of the court considering their family and 

future life as well as being the bread earner of their family. With regard to the point 

of sentence there is a duty cast upon the courts to keep the following objectives in 

mind while sentencing accused persons the social interest and consciousness of the 

society, seriousness of the crime and the criminal history of the accused, the undue 

sympathy to impose inadequate sentence would do more harm to the public at large, 

the imposition of inadequate sentence would undermine the public confidence in the 

efficacy of law and society cannot endure such threats.  

59. I have heard the learned defence counsel and the learned Asst. P.P. on the point of 

sentence. The learned Asst.P.P has submitted that the accused persons should get 

adequate amount of punishment and the learned defence counsel had submitted 

that the court may be lenient on the accused persons on the point of sentence as the 

accused persons are having their family and future life as they are at the age group 

of 30,68 & 43 years.  

60. I have considered few factors mitigating connected to the case of the prosecution, 

while coming to the decision about what punishment would serve justice in this case. 

I found that the accused are 30, 68 & 43 years of age and they prayed for some 

relief. The victim had sustained injury and had undergone treatment.  

ORDER 

The accused persons ABDUL HANNAN, ABDUL MANNAF & MUSST. CHAMPA 

BEGUM are hereby convicted of the offence leveled against them U/sec 

324/34 of IPC. Having regard to the nature of offence submission of the 

convicts as well as after hearing the learned defence counsel and the learned 

Asst. P.P and circumstances of the present case I hereby sentence the 

accused persons namely ABDUL HANNAN, ABDUL MANNAF & MUSST. CHAMPA 

BEGUM U/sec 324/34 of IPC to undergo simple imprisonment of four (4) 

months each.  

The period of detention already undergone by the accused persons (if any) in 

judicial custody during the investigation, the enquiry or trial of the instant 
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case shall be “set off” as per provisions of sec 428 of CrPC. 

Let a copy of the judgment be given to the convicts free of cost under Sec 363 

of CrPC immediately. 

Let the copy of the judgment be sent to the office of the HON’BLE SECRETARY 

DLSA, TINSUKIA for grant of compensation to the injured under the Assam 

Victim Compensation Scheme, 2012. Name of the victim/injured:  HABIBUR 

RAHMAN, S/O: KHALILUR RAHMAN, Village: NAMDANG COLLIERY, P.S. 

MARGHERITA, District: TINSUKIA, ASSAM 

Make necessary entry in the judgment register 

Given under my hand and seal of this court on this the 07TH day of MARCH, 

2019 at MARGHERITA COURT  

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

     MARGHERITA, TINSUKIA                                     

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: HABIBUR RAHMAN 

PW2: Dr. GAUTAM DAS, M/O 

PW3: MD. MAHRAM KHAN 

PW4: MD. RAMJAN ALI 

PW5: RAJAB ALI 

PW6: TIRTHO NATH BORA, I/O 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR 

EX1 (1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE INJURY REPORT 

EXT 2(1) IS THE SIGNATURE OF PW2 

EXT 3 IS THE SKECTH MAP 

EXT 3(1) IS THE SIGNATURE OF PW6 

EXT 4 IS THE CHARGE SHEET 

EXT 4(1) IS THE SIGNATURE OF S.I. AJAY DAS & PW6 can recognize it  
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DEFENCE EXHIBITS: NIL 

 

   SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 


