
IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA:

TINSUKIA

G.R. CASE NO: 696 OF 2013 

U/Sec 498A/323/427/34 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1. SMTI. MANJU CHOUDHURY

W/O: LATE KALE CHOUDHURY

ADDRESS: NO. 1 MAKUM PATHAR

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM

2. SRI GAUTAM CHOUDHURY

S/O: LATE KALE CHOUDHURY

ADDRESS: NO. 1 MAKUM PATHAR

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA,

TINSUKIA

FOR THE STATE:  Mr. R. DUTTA, LEARNED ADDL.PP 

FOR THE ACCUSED: Mr. BIDYUT DUWARAH, LEARNED DEFENCE COUNSEL

CHARGE FRAMED ON:  12/03/14

EVIDENCE  RECORDED ON:  08/07/14,  20/12/14,  22/04/15,  05/08/15,  18/04/17,

25/04/18 & 28/11/18

ARGUMENT HEARD ON: 22/02/19

JUDGMENT DELIVERED ON: 05/03/19

JUDGMENT:

1 The genesis of this case had its roots with the lodging of a complaint case

before the court of my learned predecessor and thereafter the said was

send to O/C Margherita P.S. to register a case & investigate the matter.



The complainant has stated that the accused persons had misbehaved

with  the  informant  on  different  occasions  in  different  manners  with  a

malafide  intention  to  oust  the  complainant  her  husband  and  daughter

from the house. The accused persons had thrown the belongings of the

informant which she brought  from the house and the accused persons

wanted  to  oust  them  from  the  house.  The  occurrence  took  place  on

23/09/13  at  10:30  P.M.  the  accused  no.  1  started  shouting  loudly

pretending that she will  commit suicide if  the informant will  not go out

with her husband & daughter from the house and in order to maintain

peace  the  complainant  along  with  her  husband  &  daughter  went  to

parent’s house which is at a distance of 200 meters. The accused persons

on 25/09/13 at night about 10:00 P.M. had thrown out their belongings in

front of her parent’s house where she was taken shelter with husband &

daughter. Thereby she was compelled to lodge this case. The criminal law

was set in motion with the lodging of the FIR.
2 In this case the O/C MARGHERITA PS registered as MARGHERITA PS case

No. 230/2013 U/sec 498A/323/427/34 of IPC and the case was entrusted to

A.S.I. AMUSANA AHMED for pre investigation and finally after completion

of  investigation  the  charge  sheet  was  submitted  by  S.I.  PRATAP

BORGOHAIN against the accused persons U/sec 498 A/323/427/34 of IPC. 
3 In this case the accused persons were arrested and forwarded to the court

of  my  learned  predecessor  and  thereafter  the  accused  persons  were

remanded to judicial custody. The accused persons were allowed to go on

bail after perusal of the case diary by my learned predecessor. The charge

sheet  was  submitted  against  the  accused  persons  and this  court  took

cognizance of the offences and thereby as per section 207 of CrPC & the

charge U/sec 498A/323/427/34 of IPC was read over and explained to the

accused persons to which they pleaded not guilty and claimed to be tried.

In this case the prosecution has adduced as many as 10 PW’S to prove the

case.  In  this  case  the  statements  of  the  accused  persons  are  hereby

recorded and their pleas are of total denial. The defence does not want to

adduce any DW’s from their side.
4  I have heard arguments of the learned defence counsel and the learned

Asst.  P.P.  I  have  perused  the  evidence  on  record  and  scrutinized  the

evidence on record.
5  After  hearing  both  sides  the  following  are  determined  point  of

determination.
POINT OF DETERMINATION



POINT FOR DETERMINATION NO.1:
Whether the accused persons in furtherance of common intention

being the relatives of the informant & subjected her to cruelty

(physically  and  mentally)  and  demanded  dowry  from  the

informant  as  well  as  assaulted  her  on  23/09/13  & 25/09/13  at

10:00P.M./10:30  P.M.  &  thereby  committed  an  offence  under

section 498A/34 IPC?
POINT FOR DETERMINATION NO.2:
Whether the accused persons in furtherance of common intention

at the same time and place had voluntarily caused hurt to the

informant  and her  husband and  thereby committed an  offence

punishable u/sec 323/34 of IPC?
POINT FOR DETERMINATION NO.3: 
Whether the accused persons in furtherance of common intention

had  committed  mischief  by  causing  loss  or  damage  to  the

household  articles  of  the  informant  &  thereby  committed  an

offence punishable u/s 427/34 of IPC?
Discussion, Decision and Reasons there on: 

For the sake of convenience all the points are clubbed together:
6 PW1 in her evidence has deposed that she knows the informant and the

accused persons. They are relatives and they used to have quarrel and

she hears about it. She didn’t know the internal problems between them. 
7 During her cross examination she stated that the police didn’t recorded

her statement in relation to the incident. 
8 PW2 in her evidence has deposed that she knows the informant and the

accused persons. They are relatives and they used to have quarrel and

she came to know about it. The police didn’t ask her anything.
9 The learned defence counsel has declined to cross examine PW2.
10 PW3, PW4, PW5, PW6 & PW9 in their evidence has deposed that they know

the  informant  and  the  accused  persons.  They  didn’t  know  about  the

incident.
11 The learned defence counsel has declined to cross examine PW3, PW4,

PW5, PW6 & PW9. 
12 PW7  KAJAL  CHOUDHARY  in  her  evidence  has  deposed  that  she  was

married  to  KUSHAL  CHAUDHURY  in  the  year  2009.  They  were  living

separately in a rented house. On the request of their mother in law they

shifted  to  their  house.  But  after  one  month  of  their  stay  the  accused

persons asked them to leave that house along with their child. But it was

difficult for them to move with their minor child so they expressed their

inability to do so. On that the accused persons tortured them. It was her

mother in law used to beat her as well as her husband. They threw out the



household articles. She lodged the FIR through court. EXT 1 IS THE FIR,

EXT 1(1) IS HER SIGNATURE. EXT 2 IS THE STATEMENT U/SEC 164 OF CrPC,

EXT 2(1), 2(2) ARE HER SIGNATURES.
13 During  her  cross  examination  she  stated  that  they  never  visited  any

doctor  when they  were  beaten  by  the  accused persons  and they  also

didn’t state before the police in this behalf. Excluding their of one month

stay in the house of the accused persons they have been residing in the

rented  house  since  the  time  of  their  marriage.  The  suggestions  put

forward are of total denial. 
14 PW8 KUSHAL CHOUDHARY in his evidence has deposed that he married

the informant about eight years ago. They were staying separately at a

rented house in Margherita. It was his unmarried younger sister who was

also staying in their  mother’s  house.  His  mother asked them to return

home only  after  her  marriage as  because the  informant  hailed  from a

different caste. But they were called by his mother to stay along with them

prior  to  his  sister’s  marriage.  After  staying  there  for  a  week  his  elder

brothers  threw  away  all  his  household  articles  outside  the  house.

Thereafter his wife lodged this case through court. 
15 During  his  cross  examination  he  stated  that  the  entire  incident  is

connected  with  landed  properties.  His  mother  and  his  brother  never

assaulted him. He was called to stay along with the accused persons since

then he warned them that if they didn’t allow him to stay in that house he

would seek legal  assistance.  There was no quarrel  or  altercation in his

family regarding dowry demand. The name of his elder brother is DEBO

CHOUDHURY and he is married. It was his mother who was staying with his

brothers and their families. The suggestions put forward are of total denial.
16 PW10  Dr.  SACHINDRA  BARMAN  in  his  evidence  has  deposed  that  on

28/09/13 he was posted at the Margherita Civil Hospital as medical officer.

On  that  day  he  examined  SMTI.  KAJAL  CHAUDHURI.  The  patient

complained of pain injury on her lower part of leg. EXT 2 IS THE INJURY

REPORT, EXT 2(1) IS HIS SIGNATURE. He found no injury on the patient.
17 The learned defence counsel has declined to cross examine PW10. 

I have heard the arguments of the learned ADDL.PP & the learned

defence counsel.
18 On perusal of the evidence of the PW’S it appears that the offence alleged

against the accused persons are u/sec 498A/323/427/34 OF IPC. It is also

apparent  from  the  perusal  of  the  evidence  of  PW’S  that

PW3,PW4,PW5,PW6 & PW9 didn’t  know about  the occurrence and they

have no idea about the incident. It is important to note here that PW1 &



PW2 heard  about  the quarrel  but  they didn’t  saw it.  They might  have

quarrel  but  does  it  mean  that  the  accused  persons  have  committed

offences u/sec 498A/323/427/34 OF IPC. 
19 At this stage let us have a look at section 498 A of IPC which lays down,

“Husband or relative of husband of a woman subjecting her to cruelty.—

Whoever, being the husband or the relative of the husband of a woman,

subjects such woman to cruelty shall be punished with imprisonment for a

term which may extend to three years and shall  also be liable to fine.

Explanation.—For the purpose of this section, “cruelty” means—

(a) any wilful conduct which is of such a nature as is likely to drive the

woman to commit suicide or to cause grave injury or danger to life, limb

or health (whether mental or physical) of the woman; or

(b) harassment of the woman where such harassment is  with a view to

coercing her or any person related to her to meet any unlawful demand

for any property or valuable security or is on account of failure by her or

any person related to her to meet such demand.

20 In this case, from the evidence of the PW’s it appears that the sole witness

who supports this case is the victim herself (PW7) & PW8. The other PW’s

haven’t supported the version of the PW’s. 

21 In this  regard,  in  order  to  prove the offences the prosecution side has

adduced the evidence of PW7 & PW8 who are star witness of this case. On

perusal of the evidence of PW7 it appears that the accused persons had

tortured them and they had thrown their articles out of the house. But this

is evident from the perusal of the evidence of PW’S that they were residing

at a rented house and they came to stay with the accused persons on

request. But from the evidence of PW7 it appears that there is no such

question of demand of dowry clubbed with cruelty. 
22 In order to prove an offence u/sec 498A of IPC the prosecution must be

able to bring out the ingredients of section 498A OF IPC. In this case there

is no such incident except the words which were brought out by PW7 that

she was tortured by the accused persons. In this regard, during her cross

examination she stated that she didn’t went for her medical treatment.

Hence,  if  she  had  been  tortured  she  should  have  sought  to  medical

treatment but this clearly shows that the prosecution side has not come

up with clean hands. Similarly, it appears from the evidence of PW7 that

they were tortured by the accused persons but in this regard PW8 i.e. her

http://indiankanoon.org/doc/1776697/
http://indiankanoon.org/doc/1824991/


husband had stated that he was not tortured by the accused persons. This

clearly shows that the evidence of PW7 & PW8 are contradictory to one

another. 

23 I  have  put  my  anxious  considerations  to  the  evidence  of  PW’s  and

especially to the evidence of PW7 & PW8 who happens to be key witness

in this case. From the chronology of events from PW1 to PW10 there has

been  divergence  of  opinion.  In  fact  the  prosecution  has  failed  to

corroborate the entire evidence in this case. 

24 It has also come to light during the cross examination of PW8 that the

entire incident took place due to ancestral properties. This clearly put out

the entire story to a different footing. It is evident that PW7 & PW8 came

to stay one moth back prior to the incident. This clearly shows that they

were staying separately in a rented house. It has also been admitted by

PW8 that there was no demand of dowry and there was no quarrel on this

issue. This clearly shows that the prosecution side has not been able to

prove the offence u/sec 498A/34 of IPC. 
25 One of the core issues which came to light is that whether the informant &

her husband had sustained injuries. But in this regard, I am of the opinion

that PW8 had himself admitted that he didn’t had any injuries. Similarly, it

has  been  admitted  that  she  didn’t  went  for  medical  treatment.  But  it

appears from the evidence of PW10 i.e. the medical officer wherein he has

stated  that  he  didn’t  find  any  external  injury  but  found  pain.  But  the

medical examination was conducted on 28/09/13 which was after the date

of incident. This clearly shows that the prosecution side has not been able

to prove the injuries. 
26 There  is  another  issue  which  needs  to  be  pondered  upon is  the  issue

relating to damage of articles. In this regard it appears from the evidence

of PW7 & PW8 that their articles were thrown out but in this regard there is

no such corroboration with the evidence of other PW’S. It  has also not

been stated by the PW’S that the accused persons had damaged or broken

their articles. There was no such seizure made of the broken articles to

prove it by the investigating agency. 
27 However, the prosecution side despite its best efforts has not been able to

examine the investigating officer of this case. 
28 This court has also taken into consideration the statements of the accused

person’s u/sec 313 of CrPC and on perusal of their statements it appears

that the accused persons have mentioned about the fact that there was a



family dispute relating to selling of the property and this also appears from

the evidence of PW8. This shows that there was a problem relating to the

property and this cannot be denied at all. 
29 It appears that the common intention between the accused persons in the

commission of the offence couldn’t be made clear in this case. 
30 During  the  evidence  of  these  PW’S  none  of  the  ingredients  of  section

498A/323/427/34 of IPC could be bought forward by the prosecution side.

Hence, this court finds itself difficult that no such essential elements of the

above  mentioned sections  could  be  proved by the prosecution  beyond

doubt.
31 The  golden  rule  that  runs  through  the  web  of  civilized  criminal

jurisprudence is that an accused is presumed to be innocent unless he is

found guilty of the charged offence. Presumption of innocence is a human

right as envisaged under Art.14 (2) of the International Covenant on Civil

and Political Rights 1966. Art.11(1) of the Universal Declaration of Human

Rights 1948 also provides that any charged with penal offences has a right

to be presumed innocent until proved guilty according to law in a public

trial at which he has had all the guarantees necessary for his defence.
32  In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC

1762 the hon’ble supreme court has held that It is also the cardinal rule of

our  criminal  jurisprudence  that  the  burden  in  the  web  of  proof  of  an

offence  would  always  lies  upon  the  prosecution  to  prove  all  the  facts

constituting  the  ingredients  beyond  reasonable  doubt.  If  there  is  any

reasonable doubt, the accused is entitled to the benefit of the reasonable

doubt. 
33 A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt. 
34 In the light of above discussions and reasons as well as on the basis of the

judicial pronouncements I am of the opinion that the prosecution has failed

to prove the case against the accused persons beyond reasonable doubt

u/sec 498A/323/427/34 of IPC and hence the accused persons deserves to

be acquitted of the offences levelled against them. 
ORDER

35 In view of the above discussions and reasons mentioned above I

am of the opinion that the prosecution has failed to prove the

case against the accused persons beyond reasonable doubt U/sec

498A/323/427/34 of IPC and hence they are acquitted from this

case and thereby set at liberty. 



Make necessary entry in the Judgment register.

Given under my hand and seal of this court on this the 5th day of

MARCH, 2019 at MARGHERITA COURT.  

SUB-DIVISIONAL JUDICIAL MAGISTRATE

(M),

MARGHERITA, TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: DIPALI BORA

PW2: DURGA JHA

PW3: MANOHAR DAS

PW4: ILLI BEGUM

PW5: KIRAN HANDIQUE

PW6: JURI PHUKAN

PW7: SMTI. KAJAL CHOUDHURY

PW8: KUSHAL CHOUDHURY

PW9: TAPAN SAIKIA

PW10: Dr. SACHINDRA BARMAN, M/O

WITNESSES FROM THE DEFENCE SIDE:   NIL

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR

EXT 1(1), 1(2), 1(3) ARE THE SIGNATURES OF PW7

EXT 2 IS THE STATEMENT U/SEC 164 OF CrPC

EXT 2(1) & 2(2) ARE THE SIGNATURES OF PW7

EXT 2 A IS THE INJURY REPORT

EXT 2 A (1) IS THE SIGNATURE OF PW10

DEFENCE EXHIBITS:  NIL

   

SUB-DIVISIONAL JUDICIAL MAGISTRATE
(M),

MARGHERITA, TINSUKIA



  


