
IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA:

TINSUKIA

G.R. CASE NO: 817 OF 2013 

U/Sec 341/323 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

 SRI CHITESHWAR CHETIA @ BHAITI

        S/O: LATE TILESHWAR CHETIA

ADDRESS: MAKUM HEBEDA GAON

P.S.: BORDUBI, DIST: TINSUKIA, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA,

TINSUKIA

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP 

FOR THE ACCUSED: MISS DONA ROY CHOUDHURY, LEARNED DEFENCE COUNSEL

OFFENCE EXPLAINED ON:  27/06/14

EVIDENCE RECORDED ON: 13/10/15, 17/07/17, 07/12/17 &17/03/18

ARGUMENT HEARD ON: 22/02/19

JUDGMENT DELIVERED ON: 01/03/19

JUDGMENT:

1 The  genesis  of  this  case  had  its  roots  with  the  lodging  of  the  First

Information Report (in short as FIR) wherein the informant has alleged that

on  06/11/13  around  7:30  P.M.  while  the  informant  was  proceeding  to

Tinsukia for some urgent purpose suddenly BHAITY CHETIA along with his

friend SOKCHENDRA PRASAD & five others had stopped him near Patkai

Gate at 3 Mile Jagun & assaulted him with a wood and took him towards

Lekhapani  range office for  verification of  Timber permit.  As a  result  of
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assault she sustained severe injuries on his head and was evacuated by

LEKHAPANI police for medical treatment at night. Thereby he lodged the

FIR. The criminal law was set in motion with the lodging of the FIR.
2 In this case the O/C LEKHAPANI PS registered as LEKHAPANI PS case No.

98/2013 U/sec 341/325/34 of IPC and the case was entrusted to S.I. BIJU

DAS  for  investigation  and  finally  after  completion  of  investigation  the

charge sheet was submitted by S.I. MINTU HANDIQUE against the accused

person U/sec 341/323 of IPC. 
3 In this case the accused person appeared before the court and he was

allowed to go on bail by my learned predecessor and as per section 207 of

CrPC & the offences U/sec 341/323 of IPC was read over and explained to

the accused person to which he pleaded not guilty and claimed to be tried.

In this case the prosecution has adduced as many as 5 PW’S to prove the

case. In this case the statement of the accused person is hereby recorded

and his plea is of total denial. The defence does not want to adduce any

DW’s from their side.
4  I have heard arguments of the learned defence counsel and the learned

Asst.  P.P.  I  have  perused  the  evidence  on  record  and  scrutinized  the

evidence on record.
5  After  hearing  both  sides  the  following  are  determined  point  of

determination.
POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1:
Whether the accused person on 06/11/13 at about 7:30 P.M. had

wrongfully  restraint  the  informant  near  the  PATKAI  GATE  &

thereby the accused had restrained the informant and thereby

committed an offence punishable U/sec 341 of IPC?
POINT FOR DETERMINATION NO.2:
Whether  the  accused  person  at  the  same  time and  place  had

voluntarily caused hurt to the informant and thereby committed

an offence punishable u/sec 323 of IPC?
Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together:
6 PW1  KUMKO  MORSANG  in  his  evidence  has  deposed  that  he  is  the

informant of this case. He knows the accused person. On 06/11/13 at 7:30

P.M. while he was on his way towards Tinsukia and he reached PATKAI

GATE it was the accused who overtook his vehicle. It was the accused who

stopped his vehicle and assaulted him. The accused took control of his

vehicle and when the vehicle reached forest gate the police stopped the

vehicle and the accused fled away. The police took him to the medical for
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examination. On the next day he lodged the FIR. EXT 1 IS THE FIR, EXT

1(1) IS HIS SIGNATURE.
7 During his cross examination he stated that it was BHAITY CHETIA & six

other  people  who  assaulted  him.  He  didn’t  know  the  name of  all  the

persons. One of them was driving the vehicle and the others took seat on

the side and back side also. The vehicle carrying his timber was going

ahead and because of it he stopped the vehicle at the forest gate. The

suggestions put forward are of total denial. 
8 PW2 PAPU SHAH in his evidence has deposed that he knows the informant

but didn’t know the accused person. The vehicle was stopped at PATKAI

GATE and thereby their owner was assaulted. They were brought to the

Lekhapani gate. 
9 During his  cross  examination he stated that  there  were five boys  who

assaulted their owner. He couldn’t recognize them and because of it he

couldn’t say who assaulted their owner.
10 PW3 in his evidence has deposed that he knows the informant but  he

didn’t know the accused person. The incident took place about three years

ago. One day the informant met him and said that he had lodged the FIR

at  MIAO  P.S.  and  the  O/C  had  entrusted  him  to  go  to  Lekhapani  P.S.

Accordingly, he accompanied him to the LEKHAPANI P.S. The O/C asked his

name and other particulars. Accordingly he informed him. The informant

told him that he had been assaulted by someone.
11 During  his  cross  examination  he  stated  that  he  didn’t  know  why  the

informant lodged the FIR. He didn’t know if any incident of assault took

place with the informant. 
12 PW4  BOLIN  BORA  in  his  evidence  has  deposed  that  he  knows  the

informant and he didn’t know the accused person. After crossing the Jagun

check gate two vehicles overtook them and restrained their vehicle. There

were about  six  persons  who came out  of  the vehicle  and brought  the

informant out of  the vehicle and assaulted him. He was not assaulted.

After that they took both of  them by the vehicle he was driving. They

snatched the key of the vehicle and one of them was driving the vehicle.

They  were  taken  to  Lekhapani  forest  gate  where  the  vehicle  carrying

timber was already there. In the meanwhile the police also arrived and

after medical treatment of the informant police allowed them to go.
13 During his cross examination he stated that he didn’t know if the timber

carried by the informant was a stolen timber. The suggestions put forward

are of total denial. 

3



14 PW5 BIJU DAS in his evidence has deposed that on 06/11/13 he was posted

at the LEKHAPANI P.S. and on that day the range forest officer informed at

the police station that at PATKAI gate a quarrel took place. After getting

the information he went to the place of occurrence accompanied by his

staffs.  By  the  time they  arrived  the  quarrel  was  over.  At  the  place  of

occurrence  KHUMKO MUSSANG was found in  injured condition.  He  was

immediately taken to Tirap gate stat dispensary and after treatment he

was allowed to go. Khumko Mussang was a resident of MIAO and so he

lodged an FIR against accused BHAITY CHETIA & SUCHENDRA PRASAD and

five others. However, the O/C MIAO send the FIR to Lekhapani P.S. as the

case  falls  under  Lekhapani  P.S.  The  case  was  registered  and  he  was

entrusted to investigate the case. He had visited the place of occurrence

and recorded the statements of the witnesses u/sec 161 of CrPC. He also

drew the sketch map at the place of occurrence. EXT 1 IS THE FIR, EXT

1(1)  IS  HIS  SIGNATURE.  EXT  2  IS  THE  SKECTH  MAP,  EXT  2(1)  IS  HIS

SIGNATURE. He couldn’t complete the investigation due to his transfer. It

was  I/O  MINTU  HANDIQUE  who  conducted  the  investigation  and  he

collected the injury report.
15 During his cross examination he stated that the information was received

at the P.S. on 06/11/13 at 9:00 P.M. The injured was taken to the hospital

at 11:25 p.m. The medical is situated at a distance of five minutes. He

recorded the statements of three witnesses namely BOLEN BORA, PANU

SHAH & CHELEN MUSSANG. 
16 PW6 Dr. RAHAN DEY in his evidence has deposed that on 06/11/13 he had

examined  one  KHUMKA  MUSSANG  on  being  escorted  by  S.I.  KAMAL

CHUTIA of LEKHAPANI P.S. On examination he found one lacerated wound

measuring 4 X 1 cm2 over the left occipital bone. One swelling injury over

the anterior aspect of right elbow. The injury was simple and recent. EXT 3

is the injury report, EXT 3(1) IS HIS SIGNATURE. 
17 During his cross examination he stated that generally they don’t treat a

patient without police requisition in a case relating to police case.  The

lacerated injury cannot take place by falling. It may be caused by sharp

weapon. Sometimes it  may be caused by blunt object also. As per the

report no advice was given to the patient after his treatment. 
I have heard the arguments of the learned ASST.PP & the learned

defence counsel 
18 From the perusal of the evidence of the PW’S it appears that the offences

which has been levelled against the accused is u/sec 341/323 of IPC. 
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19 In relation to section 341 of IPC one needs to have a look at it. The penal

section is 341 of IPC and the definition is provided u/s 339 of IPC. Section

339 of IPC lays down, “Whoever voluntarily obstructs any person so as to

prevent that person from proceeding in any direction in which that person

has  a  right  to  proceed,  is  said  wrongfully  to  restrain  that  person.”

(Exception) —The obstruction of a private way over land or water which a

person in good faith believes himself to have a lawful right to obstruct, is

not an offence within the meaning of this section. 
20 In this case one needs to have a close look at the ingredients of section

341 of IPC. On close perusal it appears that the prosecution has to prove

that  the  accused  had  obstructed  voluntarily  and  the  obstruction  had

prevented the victim cum informant from proceeding in any direction in

which he had every right to proceed. 
21 The  prosecution  side  has  examined  the  PW’S  but  it  appears  from the

evidence  of  PW’S  that  it  was  PW1  who  had  only  stated  that  he  was

restrained on his way to Tinsukia.  In  this case none of  the other PW’S

including the I/O have stated that there was an act of obstruction created

by the accused person and the informant cum victim was prohibited from

moving in the direction in which he had a right to proceed. There is lack of

corroboration in this case. It is quite clear that the prosecution side has

failed to bring out the ingredients of section 341 of IPC. 
22 Now let me proceed with the second important issue which deals

with the offence of voluntarily causing hurt to the victim.  
23 It cannot be denied that there was no such occurrence which took place on

the fateful day. It is apparent and clear from the evidence of PW1, PW2 &

PW4 that the vehicle of the informant was stopped and he was assaulted

there. The accused person has been recognized only by the informant and

there is no other witness who could recognize the accused person. This is

evident that PW2 & PW4 were there with the informant when the said

vehicle was stopped but still  they have failed to recognize the accused

person.  It  has  been  admitted  by  the  PW’S  that  the  informant  was

assaulted but they have failed to recognize the accused person even if

they were present in the crime scene. This clearly shows that there is lack

of corroboration in the evidence of the PW’S. 
24 The  evidence  of  medical  officer  shows  that  the  injured  had  sustained

injuries but the evidence of a medical officer is an expert opinion which

requires corroboration to prove it. PW3 was examined as a witness in this

case  and  he  went  with  the  informant  to  the  police  station.  He  was
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informed by PW1 that he was assaulted by someone but he couldn’t say

who assaulted PW1. 
25 The I/O has been examined in this case but from the evidence of the I/O it

couldn’t  be  inferred  that  the  accused  person  was  involved  in  the

commission of the offence. 
26 The statement of the accused person was also recorded u/sec 313 of CrPC

and his plea is of total denial.
27 At this juncture I would like to point it out that the prosecution has not

been able to bring to light the ingredients of section 341/323 of IPC. There

is no iota of evidence brought to light from the side of the prosecution so

as to attract the provisions of section 323 of IPC.
28 During  the  evidence  of  these  PW’S  none  of  the  ingredients  of  section

341/323 of IPC could be bought forward by the prosecution side. Hence,

this court finds itself difficult that no such essential elements of the above

mentioned sections could be proved by the prosecution beyond doubt.
29 The  golden  rule  that  runs  through  the  web  of  civilized  criminal

jurisprudence is that an accused is presumed to be innocent unless he is

found guilty of the charged offence. Presumption of innocence is a human

right as envisaged under Art.14 (2) of the International Covenant on Civil

and Political Rights 1966. Art.11(1) of the Universal Declaration of Human

Rights 1948 also provides that any charged with penal offences has a right

to be presumed innocent until proved guilty according to law in a public

trial at which he has had all the guarantees necessary for his defence.
30  In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC

1762 the hon’ble supreme court has held that It is also the cardinal rule of

our  criminal  jurisprudence  that  the  burden  in  the  web  of  proof  of  an

offence  would  always  lies  upon  the  prosecution  to  prove  all  the  facts

constituting  the  ingredients  beyond  reasonable  doubt.  If  there  is  any

reasonable doubt, the accused is entitled to the benefit of the reasonable

doubt. 
31 A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt. 
32 In the light of above discussions and reasons as well as on the basis of the

judicial pronouncements I am of the opinion that the prosecution has failed

to prove the case against the accused person beyond reasonable doubt

u/sec  341/323  of  IPC  and  hence  the  accused  person  deserves  to  be

acquitted of the offences levelled against him only on the point of benefit

of doubt. 
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ORDER
33 In view of the above discussions and reasons mentioned above I

am of the opinion that the prosecution has failed to prove the

case against the accused person beyond reasonable doubt U/sec

341/323  of  IPC  and  hence  he  is  acquitted  from this  case  and

thereby set at liberty only on the point of benefit of doubt. 

Make necessary entry in the Judgment register.

Given under my hand and seal  of  this court on this the 01ST day of

MARCH, 2019 at MARGHERITA COURT.  

SUB-DIVISIONAL JUDICIAL MAGISTRATE

(M),

MARGHERITA, TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:
PW1: KUMKO MORSANG

PW2: PAPU SHAH

PW3: CHELEM MOSSANG

PW4: BOLIN BORA

PW5: BIJU DAS, I/O

PW6: Dr. RAHAN DEY, M/O

WITNESSES FROM THE DEFENCE SIDE:   NIL
PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE SKECTH MAP

EXT 2(1) IS THE SIGNATURE OF PW5

EXT 3 IS THE CHARGE SHEET

EXT 3(1) IS THE SIGNATURE OF PW5

EXT 4 IS THE INJURY REPORT

EXT 4(1) IS THE SIGNATURE OF PW6

DEFENCE EXHIBITS:  NIL
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SUB-DIVISIONAL JUDICIAL MAGISTRATE
(M),

MARGHERITA, TINSUKIA
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