
IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA:

TINSUKIA

G.R. CASE NO: 821 OF 2016 @ PRC CASE NO: 50 of 2017

U/Sec 294/323 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

SRI BABUL BORAH @ RUBUL BORAH

S/O: LATE DULU BORAH

ADDRESS: BOGAPANI

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA,

TINSUKIA

FOR THE STATE:  Mr. R. DUTTA, LEARNED ADDL.PP 

FOR THE ACCUSED:  Mr.  ASHISH DAS & Mr.  HARI  PRASAD SHARMA,  LEARNED

DEFENCE COUNSEL’S

OFFENCE EXPLAINED ON:  18/12/17

EVIDENCE RECORDED ON: 02/05/18, 18/07/18, 18/01/19 & 21/02/19 

ARGUMENT HEARD ON: 12/03/19

JUDGMENT DELIVERED ON: 26/03/19

JUDGMENT:

1 The  genesis  of  this  case  had  its  roots  with  the  lodging  of  the  First

Information Report (in short as FIR) wherein the informant has alleged that

on 14/12/16 at about 7:30 P.M. some of his friends were enjoying bone fire.

It  was out a sudden RUBUL BORAH came out with a burning stick and

thereby assaulted the informant on his face & head. When he tried to stop

the accused person he was assaulted by the informant. He had sustained

injuries on his forehead & face which led to extraction of his teeth. He was

admitted to the hospital and because of it there is a delay in the lodging of
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the FIR. Thereby he lodged the FIR. The criminal law was set in motion

with the lodging of the FIR.
2 In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 209/2016

U/sec 326 of IPC and the case was entrusted to A.S.I. PRAFULLA BORAH for

pre  investigation  and  finally  after  completion  of  pre  investigation  the

charge sheet was submitted by O/C MAHESH CHANDRA BORAH against the

accused person U/sec 294/323 of IPC. 
3 In this case the accused person appeared before the court and he was

allowed to go on bail by my learned predecessor and as per section 207 of

CrPC & the charge U/sec 294/323 of IPC was read over and explained to

the accused person to which he pleaded not guilty and claimed to be tried.

In this case the prosecution has adduced as many as six PW’S to prove the

case. In this case the statement of the accused person is hereby recorded

and his plea is of total denial. The defence does not want to adduce any

DW’s from their side.
4  I have heard arguments of the learned defence counsel and the learned

Asst.  P.P.  I  have  perused  the  evidence  on  record  and  scrutinized  the

evidence on record.
5  After  hearing  both  sides  the  following  are  determined  point  of

determination.
POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1:
Whether the accused person on 14/12/16 at about 7:30 P.M. had

voluntarily caused hurt to the informant on different parts of his

body and thereby committed an offence punishable u/sec 323 of

IPC?
POINT FOR DETERMINATION NO.2:
Whether the accused person had used slang and abusive words in

or near a public place to the informant at the same time and place

and thereby committed an offence U/S 294 of IPC?    
Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together:
6 PW1 in his evidence has deposed that on the day of incident the PANDAL

was  being  constructed  to  perform  the  DOHA  KARMA  of  his  deceased

father.  At  that  time  the  informant  was  being  engaged  in  a  quarrel  in

matters relating to screen clothes of the pandal. The informant was drunk

at  that  time and was using obscene language.  The accused asked the

informant not  to  behave like  that  and sent  him outside as there were

female members in their house. After that what had happened between

them he didn’t know. Later on he came to know that the informant had
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lodged this case. The police recorded his statement. 
7 During his  cross examination he stated that  the accused is  having his

brother  named BUBUL BORAH.  The  informant  and the  accused are  his

neighbours. At the time of occurrence many villagers were present in their

house including the wife of the accused person. He didn’t see any injury

on the body of the informant. 
8 PW2 in his evidence has deposed that the incident took place at 8:00 P.M.

He was helping in the construction of PANDAL of RAMESH. There was some

altercation  which  took  place  between  the  accused  and  the  informant.

There was a bone fire in the courtyard of Ramesh and then the accused

came with a burning wooden log gave me a blow in the left side of his

forehead coming from behind and blood was oozing out. He along with his

wife was proceeding towards the police station but seeing the injury his

wife took him to Digboi civil hospital. The doctor referred him to Tinsukia

Civil hospital. He was admitted for three days at Tinsukia Civil hospital.

The  doctor  administered  three/four  stiches  on  his  injured  portion.

Thereafter he was referred to Dibrugarh AMCH where he took treatment

for two days as OPD patient. The accused assured him for compensation

but  the  accused  didn’t  gave  him  compensation  as  told  before  village

people  and  he  lodged  the  FIR.  EXT  1  IS  THE  FIR,  EXT  1(1)  IS  HIS

SIGNATURE.
9 During his cross examination he stated that he didn’t know the contents of

EXT 1. The house of RAMESH is about 100 meters from his house. It was

SURESH, RUBUL KOCH, RAMESH & many villagers who saw the assault on

him. The wife of RAMESH & the wife of the accused were also present at

the place of occurrence. On the night of the incident he had consumed a

bit of alcohol. On the day of occurrence he had returned to his home after

pulling his rickshaw at about 6:30 P.M. The suggestions & contradictions

put forward are of total denial. 
10 PW3 in his evidence has deposed that the incident took place at 8:30/9:00

P.M.  He  along  with  other  persons  were  constructing  the  pandal  at  the

courtyard of Ramesh. He along with others was sitting at the courtyard of

bone fire. Then the accused asked DILIP KOCH to pay Rs. 500/- for buying

screen and then the informant replied that if Ramesh asked him to given

even Rs. 5000/- will be paid by him and then the accused with a burning

wooden  log  attacked  the  informant  for  which  the  informant  sustained

injury in the left side of the forehead. He saw blood coming out from the

left side of his forehead. The wife of the informant took him to the hospital.
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11 During his cross examination he stated that he came with the informant in

the court today. He is having close relation with the informant and the

informant used to consume alcohol. Mintu Dehingia, RAMESH’S UNCLE &

family members of Ramesh were present there at the time of occurrence.

On  the  day  of  incident  the  informant  consumed  alcohol.  The  police

recorded his statement after seven days. The informant didn’t use filthy

language against the accused person. The suggestions put forward are of

total denial. 
12 PW4 in  his  evidence  has  deposed that  it  was  out  of  a  sudden RUBUL

BORAH picked up a firewood and he assaulted DILIP KOCH on the side of

the head and forehead and because of it the prickles of firewood went

inside the injured forehead. Rubul Borah went away and the injured was

taken to DIGBOI CIVIL & thereby to TINSUKIA. 
13 At the stage of cross examination he stated that the injury was on the left

side  of  the  forehead.  The  incident  took  place  7:00/8:00  P.M.  RAMESH

BORAH, SURESH LAM & RUBUL BORAH & others were sitting there with

them.  There  was  about  ½  an  hour  discussion  between  the  injured  &

Ramesh Borah about the matter relating to screen. The brother of RUBUL

BORAH is BABUL BORAH. It has been admitted by the PW that there was a

quarrel between RAMESH BORAH & DILIP KOCH over the screen issue and

because of it DILIP was injured badly. The suggestion put forward is of total

denial.
14 PW5 Dr. NIROD KUMAR BORAH in his evidence has deposed that on 14-12-

16 he was posted at the Tinsukia Civil Hospital as Sr. M&HO. On that day,

he examined at about 11:00 P.M one person Dilip Koch aged-38 years, S/o

Basudeo Koch from Bogapani Bongaon. There was no escort and the victim

came personally. On examination he found- one lacerated wound on left

zygomati area of size-1 .5 CM X 1.5 Cm. and also 1 .5 C.M in depth. The

age of injury is fresh. In his opinion: the wound is caused by a blunt object

and  it  is  simple  injury.  He  advised  the  patient  to  get  admitted  in  the

Surgery  ward  of  Tinsukia  civil  hospital.  Ext.  2  is  the  injury  report  and

Ext.2(1) is his signature.
15 During his cross examination he stated that Zygomati area is above the

cheek and on the side of the eye. One may sustain injury by falling down

from an average height or from a bike or bicycle. 
16 PW6 PRAFULLA BORA in his evidence has deposed that  on 26-12-16 he

was posted as ASI at Digboi P.S. On that day one FIR was lodged by Dilip

Koch and the O/C, Digboi P.S after registering the case as Digboi P.S case
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No. 209/16 u/s 326 IPC. He was entrusted to pre-investigate the case. He

recorded the statement of the complainant at the police station. He went

to the place of occurrence, prepared the sketch map and recorded the

statements of the witnesses. He also collected the medical report from

Tinsukia Civil Hospital. On 07-1-17 he collected the injury report. On 11-

01-2017 the accused person surrendered at the police station and as per

the medical report it appear that the offence was bailable in nature and he

was allowed to go on bail. On 11-01-17 he handed over the case diary to

O/C,  Sri  Mahesh  Ch.  Borah  of  Digboi  P.S  and  after  finding  sufficient

materials against the accused person he filed charge sheet in this case u/s

294/323 of IPC. Ext. 3 is the sketch map and Ext.3 (1) is my signature.

Ext.4 is the charge sheet and Ext.4 (1) is the signature of O/C, Mahesh Ch.

Borah and he can recognize it.
17 During his cross examination he stated that the victim informed him that

he had undergone medical treatment at the Tinsukia Civil hospital only.

The victim stated before him that RUBUL BORAH was there at the place of

occurrence. As per the sketch map he recorded the statement of RUBUL

KOCH, RAMESH BORAH. The informant didn’t state before him that he was

admitted at the AMCH, DIBRUGARH. 
I have heard the arguments of the learned ADDL.PP & the learned

defence counsel.

18 Now let me move ahead with another important issue involved in this case

is with regard to the act of the accused with regard to section 294 of IPC. 

19 Further from the evidence of the PW’S including the informant of this case

none of the PW’S have mentioned about the fact that what were the exact

words used by the accused person. Mere use of words is not sufficient to

attract the provision of section 294 of IPC. In order to attract the provision

of section 294 of IPC the exact words used by the accused person should

come to light and the PW’S must use the exact words which were stated

by the accused person.
20 In the case of PREETHIMON Vs. STATE OF KERELA1, 2008 CrLJ 1233

(Ker) the  hon’ble  KERALA  HIGH  COURT   has  held  that  in  order  to

constitute an offence under this section the words should be the exact

words used by the accused person. In reference to this case it means that

the words i.e. slang words used by the accused person and none of the

1 2008 CrLJ 1233 (Ker)
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PW’S  have mentioned about  the  slang words  or  which were  the slang

words spoken by the accused person. 
21 In this case the prosecution has failed to bring out the exact words used

by the accused person to light. 
22 From the close scrutiny of evidence of PW’S none of the ingredients of

section 294 of IPC could be made out in this case. 
23  There is another important issue which needs to be dwelt upon in this

case which deals with the offence u/sec 323 of IPC.
24 It appears from the evidence of PW’S including the evidence of PW1 that

there  was  a  quarrel  which  took  place  between  the  informant  and  the

accused person. But in this case PW1 didn’t know whether the accused

had sustained injuries as he left the place of occurrence. 
25 The star witness of this case is PW2, PW3 & PW4 who were present there

at the place of occurrence. This is evident that PW2 i.e. the victim cum

informant  had  sustained  injuries  and  it  cannot  be  denied  at  all.  The

evidence  of  PW1,  PW2,  PW3  &  PW4  had  clearly  made  out  that  the

informant had consumed alcohol and it has also been admitted by PW2 i.e.

the  victim  of  this  case  that  he  had  consumed  alcohol  on  the  day  of

occurrence. 
26 It has also been brought to light by PW2, PW3 & PW4 that the accused

person had assaulted PW2 with a piece of burning fire wood but there is no

such seizure of weapon in relation to it by the investigation agency. It is to

be noted here that PW2, PW3 & PW4 have stated that the injured had

sustained injury on his forehead but the evidence of the medical officer is

completely different. The evidence of Medical officer i.e. PW5 also shows

that the injured had sustained injury on the zygomati area i.e. the area

which is above the cheek and the side of the eye. Even if it appears that

the evidence of Medical officer & evidence of PW’S are different from one

another but the ocular evidence takes over medical evidence unless there

is doubt in the case at hand.

27 At this stage it is to be pointed out that PW2 & PW3 are interested witness

and it has been admitted by PW3 that he is having a good relation with the

informant. 

28 It has also come to light that PW2 & PW3 are interested witness. But the

law is quite clear on this issue as laid down by the hon’ble supreme court

in  Bolineedi  Venkataramaiah  Vs  State  Of  Andhra  Pradesh  2   AIR

2 AIR 1994 SC 76
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1994 SC 76   wherein the hon’ble supreme court has held,  “…However,

since they are interested witnesses, their evidence was subjected

to greater scrutiny and one of the tests applied is whether the

specific overt acts are attributed to them so that the omnibus

allegations may not be accepted so as to rule out the possibility

of implicating some innocent persons. In appreciating evidence of

this kind of witnesses,  the courts have always considered that

such  of  those  accused  to  whom specific  overt  acts  have  been

attributed  consistently  and  the  same  is  corroborated  by  the

medical evidence and the circumstances of the case, can safely be

convicted…” 

29 The  evidence  of  PW2  &  PW3  are  vital  in  this  case  as  they  were  the

witnesses who saw the occurrence immediately  after  the incident.  The

evidence of such witnesses needs to have more careful scrutiny and with

caution. 
30 Even if it appears that there was cross examination of PW2,PW3 & PW4 at

length but it appears that there is no momentum which has been brought

to light by the defence to get the ball in his favour. It cannot be denied

that the injured i.e. PW2 didn’t sustain any injury on the fateful night. The

injury has been sustained and there was an incident which led to it. But

the doubt which comes to the mind of this court is with regard to the

evidence  of  PW4  where  in  it  has  been  admitted  by  PW4  in  his  cross

examination that there was a quarrel between PW1 & PW2 i.e. the injured

and PW2 had sustained injuries because of it. This evidence is the lone

evidence which creates doubt in the mind of this court about the injuries

sustained by PW2. It is quite difficult to ponder upon whether the injury

sustained by PW2 is an injury which has been caused by PW1 or by the

accused person. This couldn’t be made clear in this case but it remained

as a doubt in the mind of this court. It is true that the presence of the

accused at the crime scene cannot be denied at all. 
31 At this juncture, this court had perused the medical evidence of PW2. On

perusal of the evidence of PW2 it has been stated by the injured that he

was  admitted  at  Tinsukia  Civil  hospital  for  three  days  and  he  had

undergone stiches for it. He was also taken to Dibrugarh AMCH for two

days  treatment  as  OPD  patient.  This  evidence  doesn’t  find  any

corroboration with the evidence of other PW’S. Even if PW2 had received
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treatment at the hospital but it has been stated by the I/O that the victim

had undergone treatment at Tinsukia Civil hospital only and there is no

such  document  submitted  before  the  I/O  that  he  was  admitted  at  the

AMCH, DIBRUGRAH. In this regard, I am of the opinion that PW2 himself

had stated that he had undergone treatment at AMCH, DIBRUGARH for 2

days as OPD patient. It appears that he was not admitted at the AMCH.

Hence, in such a case no question of his admission arises at the AMCH,

DIBRUGRAH but if PW2 had undergone further medical treatment at the

AMCH, DIBRUGARH it was his duty to submit the documents to the I/O but

it not done in this case. 
32 As far as the delay in the lodging of the FIR is concerned it appears that

there is a delay of 12 days in the lodging of the FIR. In this regard on

perusal of EXT 1 it appears that the delay has been caused due to his

medical treatment but on the other hand it has been stated by PW2 i.e.

the victim that the delay has been caused as the accused had assured of

compensation  before  the  villagers  but  later  on  the  accused  refused

compensation to him. This versions appear to be contradictory amongst

one another and it is apparent that one has tried to overlap the other.

Even if it is taken into consideration that the victim had sought medical

treatment at Tinsukia & Dibrugarh a total of five days comes to light but

the prosecution side has failed to explain the delay in this case and the

prosecution side has failed to come up with clean hands. 
33 Now let us have a glance at the evidentiary value of the F.I.R. It is not

substantive evidence and it is merely to set the criminal law in motion. It

also important to note that the F.I.R should be lodged as soon as possible.

The object sustaining upon prompt lodging of the report to the police is to

obtaining  earlier  information  in  relation  to  the  circumstances  in  which

crime was committed.
34 The Hon'ble  Supreme Court  in  BISHNU DEO Vs.  STATE OF ODISHA

(1982) CRILJ 493  3 wherein the Hon'ble Supreme Court has observed that

delay in the lodging of F.I.R quite often results in embellishment which is a

creature of afterthought and on account of delay, the report not only gets

bereft  of  the  advantage  of  spontaneity,  but  danger  creeps  any  of  the

introduction of coloured version, exaggerated account or concocted story

as  a  result  of  deliberation  and  consultation  &  for  this  reasons,  it  is

essential  that  delay  in  the  lodging  of  F.I.R  should  be  satisfactorily

3 (1982) CRILJ 493

8



explained.
35 This creates doubts and there are lacunas which the prosecution has failed

to fill it up. When the offence which has been leveled against the accused

person is so serious in nature and delay in the F.I.R which was filed after

12 days creates doubts and the story itself is found to be concocted &

exaggerated one. The F.I.R. is to set the criminal law in motion. But they

failed to do so. 
36 The FIR  in  a  criminal  case is  an  extremely vital  and valuable  piece of

evidence for the purpose of corroborating the oral evidence adduced by

the PW’S at the stage of trial. The object of prompt lodging of the FIR to

the police in respect of commission of an offence is to obtain an early

information  regarding  the  circumstances  in  which  the  offence  was

committed, the names of persons who had played their role in the criminal

acts  &  the  eye  witnesses  who  were  present  there  at  the  place  of

occurrence.  The delay in  the lodging of  the FIR  results  in  afterthought

which leads towards embellishment. 
37 In the case of DHANPAT Vs. STATE OF U.P. 1989(2) Crimes 154(All)  4

wherein the hon’ble Allahabad high court has held that when the FIR has

been lodged with delay and the delay in the lodging of the FIR had not

been explained it would be unsafe to base conviction of the accused upon

the evidence produced by the prosecution. 
38 Similarly, the medical officer was examined as PW5 but the evidence of

medical  officer  shows  that  the  injured  had  sustained  injuries  but  the

evidence of medical officer is of an expert opinion and the said requires

corroboration  to  prove  it  but  in  this  case  both  the  evidence  are

contradictory to one another. This court also agrees on the point that the

informant had consumed alcohol and there might be chances to sustain

injuries by falling down from a bike or bicycle as it is evident during the

cross examination of PW2 that he is a rickshaw puller. It cannot be denied

that no such occurrence took place but it couldn’t be proved beyond doubt

that the accused person was involved in the commission of the offence. 
39 This court has also taken into consideration the statement of the accused

person u/sec 313 of CrPC and on close perusal it appears that his plea is of

total denial. But it has been stated by the accused person that there was

an  altercation  between  him  and  the  informant  and  he  fell  down  and

sustained  injuries  but  he  didn’t  assault  him.  This  version  which  has

4 1989(2) Crimes 154 (All)
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brought to light by the defence side can be accepted to some extent as

there might be some injuries due to falling down from an average height.

But the other plea which has been raised that the injured had sustained

injuries by falling down near the rail track is a new version brought to light

but the said version cannot be accepted nor there is any such evidence

brought to light to prove it by the defence side despite opportunity being

granted to adduce Defence Evidence from his side. 
40 During  the  evidence  of  these  PW’S  none of  the  ingredients  of  section

323/294 of IPC could be bought forwarded by the prosecution during the

course  of  evidence.  Hence,  this  court  finds  itself  difficult  that  no such

essential elements of the above mentioned section could be proved by the

prosecution beyond reasonable doubt. 
41 The  golden  rule  that  runs  through  the  web  of  civilized  criminal

jurisprudence is that an accused is presumed to be innocent unless he is

found guilty of the charged offence. Presumption of innocence is a human

right as envisaged under Art.14 (2) of the International Covenant on Civil

and Political Rights 1966. Art.11(1) of the Universal Declaration of Human

Rights 1948 also provides that any charged with penal offences has a right

to be presumed innocent until proved guilty according to law in a public

trial at which he has had all the guarantees necessary for his defence.
42 In the case of V. D. Jhingan Vs. State of Uttar Pradesh  5   AIR 1966 SC

1762 the hon’ble supreme court has held that It is also the cardinal rule of

our  criminal  jurisprudence  that  the  burden  in  the  web  of  proof  of  an

offence  would  always  lies  upon  the  prosecution  to  prove  all  the  facts

constituting  the  ingredients  beyond  reasonable  doubt.  If  there  is  any

reasonable doubt, the accused is entitled to the benefit of the reasonable

doubt. 
43 A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt.
44 In the light of above discussions and reasons I am of the opinion that the

prosecution  has  failed  to  prove  the  case  against  the  accused  person

beyond reasonable doubt and hence the accused person deserve to be

acquitted of the offence u/sec 323 leveled against him only on the point of

benefit of doubt but he is acquitted of the offence u/sec 294 of IPC beyond

reasonable doubt. 
ORDER

5 AIR 1966 SC 1762
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 In view of the above discussions and reasons mentioned above I am of

the opinion that the prosecution has failed to prove the case against

the accused person beyond reasonable doubt and hence the accused

person deserve to be acquitted of the offence u/sec 323 leveled against

him only on the point of benefit of doubt but he is acquitted of the

offence  u/sec  294  of  IPC  beyond reasonable  doubt  and  hence  he  is

acquitted from this  case  and  thereby set  at  liberty  on  the  point  of

benefit of doubt. 

Make necessary entry in the Judgment register.

Given under my hand and seal  of  this  court  on this the 26th day of

MARCH, 2019 at MARGHERITA COURT.                                                      

   SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

         MARGHERITA, TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: RAMESH BORAH

PW2: DILIP KOCH

PW3: SURESH LAM

PW4: RUBUL KOCH

PW5: Dr. NIROD Kr. BORA, M/O

PW6: PRAFULLA BORA, I/O

WITNESSES FROM THE DEFENCE SIDE:   NIL

PROSECUTION EXHIBITS  :  

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW2

11



EXT 2 IS THE INJURY REPORT

EXT 2(1) IS THE SIGNATURE OF PW5

EXT 3 IS THE SKECTH MAP

EXT 3(1) IS THE SIGNATURE OF PW6

EXT 4 IS THE CHARGE SHEET

EXT 4(1) IS THE SIGNATURE OF O/C MAHESH BORAH & PW6 can recognize his
signature

DEFENCE EXHIBITS:  NIL      

SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE
(M),

MARGHERITA, TINSUKIA 
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