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IN THE COURT OF THE ADDL. SESSIONS JUDGE-2 (FTC),

TINSUKIA  

                             Sessions  case No. 193/(T)2014

                             U/S 302/34 IPC

                            

                             Present :        Md. Abdul Hakim, M.A.,LL.B.,

                                  Addl. Sessions  Judge-2(FTC),

                                                   Tinsukia.

     The State of Assam

     -Vs-

 1) Sri Ambika  Mahato,

  2) Sri Santosh  Mahato

                                        ---Accused

                      Appearance :

                              For the State : Sri R. C. Das, Ld. A.P.P,

                              For the accused: Sri N. Prasad, Advocate. 

                              Date of evidence :   09.09.14, 28.10.14, 24.03.15, 

                       30.04.15, 30.05.15, 28.07.15,  

  13.06.17, 19.03.18,01.06.18, 

25.01.19.    

                              Date of argument :  05.03.2019.

                              Date of judgment :   19.03.2019

                                              J  U  D  G  M  E  N  T

1.      The  Prosecution  story,  as it  reveals  from the  FIR  that the

complainant,  Smt. Sita  Devi  had  lodged  an  FIR on 20.07.11  by

which alleged  that  on 18.07.11 at  about 9 PM at  Tulshiramram  Road
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four  accused  persons  had  seriously  assaulted  her   husband,  Sri

Jogendra Pandit.  She immediately  shifted  her  husband  to  Tinsukia

Civil  Hospital but during  his treatment at  Civil  Hospital,  Tinsukia

her husband  succumbed  to  his  injuries  on 20.07.11 at  3 AM. She

firmly believes  that  due  to  the  assault  by  the  four  accused

persons,  her  husband  succumbed  to  his  injuries. 

2.      Receiving the FIR, Tinsukia P.S. registered a case and caused

investigation.  On  completion  of  the  investigation,  above  named

accused persons were charge sheeted and forwarded to face the trial.

3.         On  appearance  before  the  court, copy was  furnished  to the

accused persons u/s 207 Cr.P.C and committed the case to this court

for  trial.  Thereafter,  considering  the  materials  on  record  and  after

hearing both sides,  charge u/s  302/34 IPC had been framed by my

predecessor against the accused persons, particulars of which on being

read over  and explained to  the accused persons,  they  pleaded not

guilty and claimed to be tried.                                                                

4.          During trial, prosecution examined Ten no’s (10) witnesses. As

there is implicating material against the accused persons, the  accused

persons  are examined u/s 313 Cr.P.C. I have heard argument put forth

by the ld. Counsel for both the sides as well as gone through the entire

evidence available on record.

5. Point for determination :-

(i)  Whether both the accused persons on 18.07.11 at

about  9  PM  alongwith   two   others   with  common

intention  assaulted  Jogendra Pandit  with blunt object

and  as  a  result,  he  succumbed  to his injuries  on

20.07.11, as  alleged?
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 DISCUSSION, DECISION AND REASONS THEREOF:

6.         P.W.1,   Md. Safique Ahmed  has deposed  that he  knew  the

deceased  Jogendra  Pandit.  He  knows  both  the  accused  persons.

He came to  know  about  the  incident  after  the  death  of  the

deceased. He  came to  know  from  the  police  that  a  Marpit took

place   at   about  8  P.M   and   it  was  a  Sabbe  Bharat   Night.  The

deceased was  called  by the  name  as Generator,  because he  always

found  to  be  in  drunken condition. Police interrogated  him. He  was

also  produced  before  the Magistrate  for recording  his  statement

and  accordingly,  his  statement was  recorded  by  the  Magistrate.

Ext. 1  is  his  statement  and  Ext. 1(1) and 1(2) are  his  signatures.

He  stated  before  the  magistrate  that  on  the  date  of  incident  at

about  8 P.M,  when  he  was  going  to  attend  Namaz of Sabbe Bharat,

he  saw  the  deceased  standing  near  Tiniali   with  a  bottle  of

Thumps Up  in  his  hand,  in  which  alcohol  was  there  and  he  was

quarrelling (not  fighting)  with  the  accused persons  in  filmy  style

and  then  he  left  for  Namaz. Thereafter he  heard  that he  had

indulged  in  a  Marpit in  the  Ward  and  that  he  was  admitted  in

the  Civil  Hospital  by  some  persons, but  he  does  not  know  their

names. In  the  Tiniali   one  driver  Jagdu  and  one  Birbal   were

present  there. He  does  not  remember  what  he  has  stated  before

the  Magistrate. Now  he  has  remembered  that   later  on  Santosh

Mahato  came  there  and he  tried to  assault  the  deceased  by  kicks

in  filmy  style.   

7.          In  cross-examination the  PW.1 has  stated  that Santosh  and

Ambika  never  assaulted  the  deceased. The  deceased   was  making

hue and cry near  Tiniali. He  heard  that  there  was  Marpit between

the accused and  some  other  persons,  but  he  cannot  say  between

whom the  Marpit took  place. The  accused  was  a  habitual  drunkard.

He  gave his  statement before the  Magistrate, as  per version  of  the

police. He does not  know  the contents  of  his  statement, Ext. 1  and

it  was  also not  read  over  to  him. 
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8.           P.W.2, Sri  Lambit  Gogoi  has deposed  that he  did  not  know

the deceased  Jogengra  Pandit. He  also does  not  know  the  accused

Ambika Mahato. Nearly  4  years  back, he  was  residing   at  Tinsukia

in  a   rented  house.  At  the   relevant   time,  one   person   died   at

Bangpukhuri. He cannot say,  if  police  came  and  took  away  the

dead body. He  cannot say  if  any document  was  prepared  by  the

police and  took  my signature. However, in Ext. 2,  Ext. 2(1)  is  his

signature. He  does  not remember  as  to  when  and why  he puts  his

signature on  Ext. 2. Police did  not  record  his  statement.

9.         The  witness  is  declared  hostile  with  the  prayer  of  the

Prosecution   and  the  prosecution  is  allowed  to  cross-examine  the

witness.

10.           In  cross-examination  by  Prosecution, the  PW.2 has  stated

that now  he  remember  that  he  stated  before  the  police  that  he

was a tenant  under  one Shankar  Mahato  at   Tinsukia.  He  also

stated   before  the police  that  Jogendra Pandit  was  also  a  tenant

under  Shankar  Mahato.  

11.            The  cross-examination  is declined  by defence. 

12.      P.W.3,  Dr.  Hemen   Buragohain   has  deposed   that   on

21.07.2011 he  was  working  as  Sr. Medical  &  Health  Officer  at

Tinsukia   Civil  Hospital  and  on  that   day  at   about   3  P.M,   he

conducted  postmortem examination on  the  dead  body  of  Jugendra

Pandit  in  connection  with Tinsukia  P.S case  no. 455/11. The  dead

body  was  brought  and identified  by  C/271, Ganesh  Hazarika  and

Lambit  Gogoi. 

 On  examination  he  found as  follows:

                  External Appearance : Dead  body  of  a  male  of  about  55

years of   age,  brown  in  complexion,   naked,  dribbing  of   blood

through  mouth. Rigor  mortis present  over  whole  body.

Injuries:

      A  bruise  detected  over  mid  part  of  lower  abdomen  of   



5

             6size  5 cm X 7 cm;

2. A  bruise  detected  over upper  part  of  abdomen  in

mid  line  of  size  6 cm  X  5  cm,

Thorax – Healthy,  Abdomen – 1.5 litre  of  peritoneal

fluid  detected  with yellowish  colour,  faecal  matter

and  digested  food  materials   detected.  Stomach –

Healthy  and  contains  150 ml. of  fluid  stained  with

blood. Small  Intestine -  A  round  perforation  detection

in  the  upper  part  of  duodenum  of  size  3 cm X 3 cm,

Border – irregular.

Cranium  and  Spinal  Canal :-  Healthy. All  other  organs

were normal and  healthy.

Opinion :-  In  his  opinion,  the  cause of  death  was  shock  due to

intestinal perforation  as  a  result  of  blunt  force  object. Approximate

time since death was  24 to  36 hours. He  has not  mentioned  in  Ext.

3, whether  the death  was  accidental, homicidal  or  suicidal, but  it

may  be homicidal.

Injury  no. 2  is  individually  sufficient  to  cause  death  of  a person

on  the ordinary  course  of  nature.

Ext.  3  is   Post  mortem  report   and  Ext.  3(1)   is   his   signature.

Alongwith  the dead  body,  he  also  received  inquest  report,  dead

body  challan, command  certificate  and  forwarding  report. Ext. 2  is

the  Inquest  report and  Ext. 2(2)  and  2(3)  are  his  signatures. Ext. 4

is  the  dead  body challan, Ext. 5  is  command  certificate  and  Ext. 6

is  forwarding  report. Ext. 4(1), 5(1) and  6(1) are  his  signatures.  

13.         In Cross-examination PW.3  has  stated  that in  Ext. 3,  there

is  no remarks  of  Civil  Surgeon  with  his  seal  and  signature.  He

has  not mentioned  the  age  of  the  injuries  in  Ext. 3. Such  type  of

injuries may be caused  by  falling  on  hard  substance. Such  type  of

injuries may also  so caused  by  some  disease.

14.       PW.4, Md. Ikram  Khan  has  deposed  that  they  knew

deceased Jogendra  Pandit  by  the  name  Generator. He  knows  both
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the  accused persons. The  deceased  died  about  two  and  half  years

ago. He  is  the President  of  Nagarik  Committee  of  their  area. He

heard  from  public on the  next  day  of  the  incident  that  in  the

night the  deceased  had over drunk  and  he  was  found  by  the

public   lying   on   the   road   in  drunken condition   and   he   was

admitted   at  Tinsukia  Civil  Hospital and  he  was hospitalized  for

two  days  and  thereafter  he  died  in  the hospital. 

15.       The  Cross-examination of this  witness is  declined by  the

defence. 

16.          PW.5,  Sri  Gyani  Shah   has  deposed  that he  knows  both

the accused  persons. They  reside  in  their  locality. He  knows  the

deceased. One day  in  the  evening,  accused  Ambika was  standing

in front  of  his shop  for  purchasing  pan  and   in  the  mean  time, the

deceased suddenly appeared  and  started  quarrelling  with Ambika.

He cannot  say what happened  thereafter,   as   he  had  gone to

market. Three  days thereafter,  he came  to  know  that  the  deceased

had died.  

17.         The  Cross-examination of this  witness is  declined by  the

defence. 

18.         PW.6,  Sri Birbal   Mahato  has  deposed  that he does not

know  the  accused  persons.   He   knew  the   deceased  Jogendra

Pandit.  One  day nearly  two  years  back,  in  the  evening  at  about

8/9:30 P.M,  he  was in front  of  a  pan  shop  of  one  Gyani,  located

at  Devi  Pukhuri  Tiniali. There he  found  the  deceased  in  drunken

condition  and  he  was  creating nuisance. After  having  pan,  he  went

back  to  his  house. He  does  not know,  what  happened  thereafter.

Police  simply  asked  his  name  and  his father's  name. Police  did

not  ask  him  anything  about  the  incident.  

19.           The   witness  is  declared  hostile  with  the  prayer  of  the

prosecution   and  prosecution   is   allowed  to   cross-examine   the

witness.
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20.         In  cross-examination  by  Prosecution,  the  PW.6  has  denied

the suggestion  that he  has  stated  before  the  police  that  he  has

seen both the  accused persons  assaulting  the  deceased  by  fists

and  kicks. He denies  the  suggestion  that he  has  stated  before  the

police  that somehow  he  rescued  the  deceased.  He  denies  the

suggestion  that he has  falsely  deposed  that  he  does  not  know

both  the  accused persons. He  denies  the  suggestion  that he has

deposed  falsely  today in  the  court.  

21.        In  Cross-examination  the   PW.6  has stated  that  the

deceased was also  known  by  the  name  “Generator”  and  he  was

a  habitual drunkard. When  he  went  to  the  pan  shop,  he  noticed

that  the deceased  was shouting  and  abusing  under  the  influence

of  liquor. 

22.          P.W.7,  Smt. Sita  Devi   has  deposed  that  the  deceased

was  her husband.  She knows  the  accused Ambika Mahato  standing

in  the  dock today. The  incident had occurred nearly  five  years  ago.

At  that  time she alongwith her  husband  and  other  family  members

were  residing at Bengpukhuri, Tinsukia. On the  day of  the incident

her  brother  Babul Dey informed  her that  her  husband  Jogendra

Pandit  was  admitted at Tinsukia Civil Hospital and  when  he went  to

Tinsukia  Civil Hospital  to enquire  about his  condition, he  was  found

dead. She knows  the accused  Ambika Mahato as  he  had  one  Toddy

(country liquor)  shop near  their  residence at Bengpukhuri, and her

husband frequently  used to  go  to  his  shop  for taking liquor. Later

on,   she came  to   know  from her   brother   Babul  Dey that   her

husband  had  some  quarrel  at  the Toddy(country liquor)  shop. She

lodged the  ejahar  after  seven  days of the incident. The  ejahar  was

scribed  by her brother as per her  version. Police took  her  thumb

impression on  some documents. She noticed head injuries  on  the

dead body  of  her husband and  blood  was  oozing  out  from his

nose. He  also noticed that the urinal bladder  was in burst condition.   
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23.       In  Cross-examination   she   has  stated   that   she was

informed regarding  the  incident  from Babul  Dey. Her husband  was  a

heavy drunkard. Due  to heavy  drunken  condition  he  was  suffering

from illness and  admitted  at  Civil  Hospital, Tinsukia.  He  himself

went  to Civil Hospital, Tinsukia for  treatment. He  was  admitted  for

one  week in the hospital and on  the  day of  his  death  she  filed  one

application before  OC, Tinsukia. She did not  inform  the  police that

Babul  Dey informed her  regarding  the incident. 

24.        P.W.8,   Sri Hastabahadur  Chetry (SI) has  stated  that on

16.06.14 he was   at Tinsukia  P.S   as Attached  Officer. On  the said

day the  O.C of the  P.S  entrusted  him to  investigate this  case. Earlier

this  case  was investigated  by  Sub  Inspector, S.K  Das,  and  Sub-

Inspector,  Manik Nath. On their transfer, the OC  handed  over  this

case   to   him.  Accordingly   he  visited   the   P.O.  He  arrested   the

accused Sri Ambika Mahato.  Another accused  was  absconding. The

accused  was examined, his  statement  was recorded. On  completion

of  the investigation  he submitted  the  charge-sheet U/s. 302/34 IPC.

Ext. 4  is the  Charge-sheet, Ext. 4(1) is  his  signature.  

25.         In Cross-examination  he  has  stated  that the  investigation

was carried  by the earlier  I.O’s. On  the  basis  of  their  investigation

he arrested the  accused Sri Ambika  Mahato  and  submitted  charge-

sheet against  him and  his  son  Santosh  Mahato   showing  him  as

an absconder. He  denies the  suggestion  that  the  accused  persons

are not  connected  with  the offence and he has  submitted  charge-

sheet without  any  material  against them.     

26.        P.W.9,   Sri  Surjya  Kanta  Das (Retd. SI) has  stated  that  on

20.07.11 he  was  working  as Attached  Officer  at  Tinsukia  Police

station. On  that  day,  the  then  OC,  Sri Juga Kanta  Borah  handed

over him the charge  of investigation. Ext. 8 is  the  Ejahar, Ext. 8(1) is

the signature of the then  OC,  Sri Juga Kanta  Borah. Thereafter he

examined   Seeta Devi,  the complainant  at  the  P.S. The  dead  body

was  brought  to  the P.S  by  the complainant  and  Inquest   was  done
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at  the  P.S Ext. 4 is  the Inquest Report, Ext. 4(1) is his  signature. The

dead  body  was  sent   for    Post  Mortem  to the  Tinsukia  Civil

Hospital.   Ext.  6  is   the   Forwarding  with   note.  Ext.  6(1)  is  his

signature. On the  next  day,  he  visited  the  P.O. He  drew up  a

sketch map  of  the  place of  occurrence. Ext.  7 is  the  sketch map,

Ext. 7(1) is  his signature.  He again  examined  the  complainant, Smt.

Seeta Devi.  Further  he examined  Md. Safiq  Ahmed, eye  witness,

Gyani  Sah  and Birbal  Mahato, another  witness, Ikram  Khan  and Joy

Mahato.  Md.  Rafiq  Ahmed  was  produced   before   Court   and   his

statement  was   recorded  and he collected  the  same.  Thereafter he

collected  the Post  Mortem  Report. In the mean  time  as  he  was

transferred, he  handed  over  the  CD  to  the O.C. 

27.        In Cross-Examination  he  has  stated  that on 02.08.11  he

got transferred  from  Tinsukia. The  incident  occurred  at  about  8 P.M

on 17.07.11  but  in  the  ejahar  it is  stated  that  the  incident

occurred  on 18.07.11. He also  examined the  writer  of  the  ejahar.

28.        PW.10, Sri  Manik  Nath  has  deposed  that  on 09/09/11, he

was posted  at  Tinsukia  P.S  as  an  attached  officer. On  that  day,

O/C, Tinsukia P.S  handed  over  the  charge  of  this  case  on  transfer

of earlier  I.O  S.K Das. As  he  has  transferred  from  the  Tinsukia  P.S

so the  case  was handed  over  to  the  O.C, Tinsukia  P.S.   

29.          The  Cross-examination of this  witness is  declined by  the

defence.

30.        With  regard  to  the point for determination Ld. Defence

counsel  has  pointed  out  that  no  witnesses  has  deposed  that  the

accused persons has assaulted the deceased. It is also pointed out that

the PW 3 has stated in his cross examination the injury may be caused

by falling on hard substance. Hence the prosecution has failed to prove

the  material  ingredients  of  the  S.  302,  34  IPC  against  the  accused

persons and prays to acquit the accused persons.
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31.       In reply Ld. Addl. P.P has pointed out that the circumstantial

evidence has proved that the deceased was died after the quarrelling

with the accused persons.  Hence it  can be presumed that after the

quarrelling with the accused the deceased is admitted in the hospital

and  there  he  succumbed  to  his  injury  occurred  in  course  of  the

quarrelling. 

32.      Upon  hearing both sides I  have evaluate the evidence on

record and found that no witnesses have deposed that the deceased

was assaulted by the accused persons. The PW 1, PW 2, PW 4, PW 5

and  PW  6  have  not  deposed  that  the  accused  has  assaulted  the

deceased. The PW 1 has stated that the accused never assaulted the

deceased.

33.        It appears from the material evidence on record that on the

day  of  the  incident  the  deceased was  in  a  drunkard  condition  and

causing nuisance in the village. It is also revealed from the evidence of

the PW 7 (complainant wife of the deceased) that her husband  was  a

heavy drunkard. Due  to heavy  drunken  condition  he  was  suffering

from illness and  admitted  at  Civil  Hospital, Tinsukia.. 

34.      The complainant,  Smt. Sita  Devi had  lodged  an  FIR on

20.07.11  by  which alleged  that   on 18.07.11 at   about  9 PM at

Tulshiramram  Road four accused persons had seriously assaulted her

husband, Sri Jogendra Pandit.  She immediately  shifted  her  husband

to  Tinsukia  Civil  Hospital but during  his treatment at  Civil  Hospital,

Tinsukia   her husband  succumbed  to  his  injuries  on 20.07.11 at  3

AM. She  firmly believes  that  due  to  the  assault  by  the  four

accused  persons,  her  husband  succumbed  to  his  injuries.

35.       From the FIR it  is  apparent that the alleged incident had

occurred  on  18.07.11  at   about  9  PM  but  the  FIR  was  lodged  on

20.07.11. Although it is alleged the incident had occurred on 18.07.11

at  about 9 PM but the PW 9 (I/O) has stated in his cross-examination

that the  incident  occurred  at  about  8 P.M  on 17.07.11  but  in  the
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ejahar  it is  stated  that  the  incident  occurred  on 18.07.11. From this

it  is crystal  clear that the FIR is lodged after the three days of  the

incident. But the prosecution has failed to explain the reason of delay

in lodging the case. 

36.        In regard to the delay in lodging FIR I  would  like  to  cite

the  case of Mahtab Sing & Ors. Vs. U.P. 2010 (13) SCC (Cri)

1185 wherein Hon’ble Supreme Court has decided that unnatural

conduct of complainant in lodging the FIR is always doubtful. 

37.        In the case Rakesh Debnath v. State of Tripura 2010

(6)  GLJ  394  Hon’ble  Gauhati  High  court  has  held  that  FIR

required to be filed at earliest opportunity.  The Hon’ble Supreme

Court  has  held  in  State  of  H.P.  v.  Giyan  Chand

(MANU/SC/0312/2001):  (2001  6  SCC  71) that  “if  the

prosecution fails to satisfactorily explain the delay and there is a

possibility  of  embellishment  in  the  prosecution  version  on

account  of  such  delay,  the  delay  would  be  fatal  to  the

prosecution. However if the delay is explained to the satisfaction

of  the  court  the  delay  cannot  by  itself  be  a  ground  for

disbelieving and discarding the entire prosecution case. To the

said effect is the decision of this court in Dilawar Sing v. State

of  Delhi  (2007 12 SCC 641) where  this  court  observed:  In

criminal trial one of the cardinal principles’ for the court is to look

for  plausible  explanation  for  the  delay  in  lodging  the  report.

Delay sometimes affords opportunity to the complainant to make

deliberation upon the complaint and to make embellishment or

even make fabrications. Delay defeats the chance of the unsoiled

and untarnished version of the case to be presented before the

court  at  the earliest  instance.  That  is  why if  there is  delay in

either coming before the police or before the court  the courts

always  view  the  allegations  with  suspicion  and  look  for
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satisfactory  explanation.  If  no  such  satisfaction  is  formed  the

delay is treated as fatal to the prosecution case”.

38.        Coming back again it is apparent from the material on record

that prosecution has failed to explain the inordinate delay in lodging

the FIR. It is also found that the Complainant has stated that she was

informed about the alleged incident from her brother Babul Dey. But

the prosecution has failed to examine him. Hence it cast a doubt about

the authenticity prosecution story.

39.       With  regard  to  the injury of the deceased PW 3 (M/O) has

opined  that  the   cause  of   death   was   shock   due  to  intestinal

perforation  as  a  result  of  blunt  force  object. Approximate time

since death was  24 to  36 hours. He  has not  mentioned  in  Ext. 3,

whether  the death  was  accidental, homicidal  or  suicidal, but  it  may

be homicidal. Injury  no. 2  is  individually  sufficient  to  cause  death

of   a  person  on   the ordinary   course  of   nature.  But   In  Cross-

examination he  has  stated  that he  has  not mentioned  the  age  of

the  injuries  in  Ext. 3. Such  type  of  injuries may be caused  by

falling  on  hard  substance. Such  type  of  injuries may also  so caused

by  some  disease.

40.        In view of the evidence of the PW 3 and as it is proved that

the deceased was a heavy drunkard it can be assumed that the injury

may be caused by falling on hard substance or due to some disease.

Apart from this as PW 3 has not mentioned the age of the injuries of

the deceased it also creates a doubt about the age of the injury. Hence

considering all facts and circumstances and taking note of the medical

and ocular evidence I  am in doubt about the cause and age of the

injury.

41.       Here I would like to cite the Para 21 of  C. Chenga Reddy vs.

A.P.  (1996)  SCC  (10)  193  wherein  Hon’ble  Supreme  Court  has

observed as follows that:
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‘In  a  case  based  on  circumstantial  evidence  the

settled law is that the circumstances from which the

conclusion of guilt is drawn should be fully proved

and  such  circumstances  must  be  conclusive  in

nature.  Moreover  all  the  circumstances  should  be

completed and there should be no gap left in the

chain of evidence. Further the proved circumstances

must be consistent only with the hypothesis of the

guilt of the accused and totally inconsistent with his

innocence’.

42.       In  Sikandar Ali vs. state of Assam {2010 (3) GLJ 679}

Hon’ble Gauhati High Court has also observed that mere suspicion or

suspicious circumstances cannot ease prosecution of its main duty of

proving its case against an accused person beyond reasonable doubt.

43.      In this regard I would like to cite the case of Jaharlal Das vs.

State of Orissa AIR 1991 SC 1388  wherein Hon’ble The Supreme

Court has cautioned  about the danger that conjecture and suspicion

may  take  the  place  of  legal  proof  in  cases  depending  largely  on

circumstantial  evidence.  In  Jaharlal  Das vs.  State of  Orissa AIR

1991  SC  1388 Hon’ble  Supreme  Court  has  observed  that  “In  the

leading  case  Hanumant  and  Another  v.  The  State  of  Madhya

Pradesh, [1952] SCR 1090 it is also cautioned thus: "In dealing with

circumstantial evidence there is always the danger that conjecture or

suspicion may take  the  place of  legal  proof.  It  is  therefore  right  to

remember  that  in  cases  where  the  evidence  is  of  a  circumstantial

nature, the circumstances from which the conclusion of guilt is to be

drawn should in the first instance be fully established and all the facts

so established should be consistent only with the hypothesis of  the

guilt  of  the  accused.  Again,  the  circumstances  should  be  of  a

conclusive nature and tendency, and they should be such as to exclude

every hypothesis but the one proposed to be proved. In other words,

there must be a chain of evidence so far complete as not leave any

reasonable ground for a conclusion consistent with the innocence of

https://indiankanoon.org/doc/882637/
https://indiankanoon.org/doc/882637/
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the accused and it  must be such as to show that within all  human

probability the act must have been done by the accused."  Mahajan, J.,

as he then was, has also aptly referred to a passage containing the

warning  addressed by  Baron  Alderson  to  the  Jury  in  Reg v.  Hodge,

[1838] 2 Lew 227 which is stated as under; "The mind was apt to take

a  pleasure  in  adapting  circumstances  to  one  another  and  even  in

straining them a little, if need be, to force them to form parts of one

connected whole; and the more ingenious the mind of the individual,

the more likely  was it,  considering such matter,  to  over-  reach and

mislead itself,  to  supply some little  link that  is  wanting,  to  take for

granted some fact consistent with its previous theories and necessary

to render them complete."

44.      Here in the instant case the circumstantial evidence has not

proved  the  guilt  of  the  accused  persons  to  the  hilt.  As  the

circumstantial  evidence  has  not  proved  the  guilt  of  the  accused

persons  beyond  reasonable  doubt  the  accused  persons  cannot  be

convicted basing upon mere conjecture and suspicion. 

45.      In view of the foregoing discussion and upon considering all

facts and circumstances and taking note of the evidence on record I

am of the considered opinion that prosecution has failed to prove the

case against the accused persons Sri Ambika  Mahato and Sri Santosh

Mahato beyond  reasonable  doubt.  Hence  the  accused  persons  are

acquitted on benefit of doubt and set at liberty. 

46.       The bail  bond  of  the  accused  is  extended U/s. 437(A) of  the

Cr.P.C. 

47.      Destroy the seized materials if  any in due course of time in

accordance with law.

48.       Send  a  copy  of Judgment to the Deputy Commissioner of

Tinsukia.
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49.           The case is disposed of herewith.

50.           Given under her hand and seal of this court on this the 19 th

day of March, 2019.

Dictated & corrected by me:

                 

             (Md. Abdul Hakim)                             (Md. Abdul Hakim)
     Addl. Sessions Judge-2(FTC),         Addl. Sessions Judge-2(FTC), 
               Tinsukia.                                               Tinsukia.

    Transcribed by :

               P.D Phukan, 
                  (Steno)
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                                            A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

PW.1, Sri Safique  Ahmed,

PW.2, Sri  Lambit  Gogoi,

PW.3, Dr. Hemen  Buragohain,

PW.4  Md.  Ikram  Khan,  

P.W.5, Sri Gyani  Shah,

P.W.6, Sri Birbal  Mahato,

P.W.7, Smt.  Sita  Devi,

P.W.8, Sri  Hastabahadur Chetry(SI), 

P.W.9, Sri  Surjya  Kanta  Das(Retd.  SI),

P.W.10, Sri Manik  Nath.   

PROSECUTION DOCUMENTS   :

              Ext. 1 is the  statement  of  PW.1, Md.  Safique     

    Ahmed,

              Ext. 2  is  the Inquest  Report, 

     Ext. 3 is  the   P.M  Report,   

     Ext. 4  is  the dead  body  challan, 

     Ext. 4  is  the  Charge-sheet,

     Ext. 5  is  the  Command  certificate, 

     Ext. 6  is  the  Forwarding  report,       

               Ext. 7 is the  Sketch map,        

               Ext. 8  is  the Ejahar.                   

                  

                                                                           (Md. Abdul Hakim)
Addl. Sessions Judge-2(FTC),

                                                                                   Tinsukia 


