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IN THE COURT OF THE ADDL. SESSIONS JUDGE-2(FTC), TINSUKIA  

                                 Sessions Case No. 36 (T)/17

                                      U/S 376/511 of the IPC

                            

                             Present :        Md. Abdul Hakim, M.A.,LL.B.,

                                                   Addl. Sessions  Judge-2 (FTC),

                                                   Tinsukia.

                                              The State of Assam

                                                   -Vs-

(1)   Sri Rajib  Kachari----------Accused   

            

  Appearance :

                              For the State : Sri R.C Das, Ld. A.P.P,

                              For the accused: Sri  S.  Roy, Adv. 

                              Date of evidence :  27.03.18, 25.04.18, 03.10.18, 25.01.19
                            

                              Date of argument :  01.03.2019

                              Date of judgment :  13.03.2019.

                                               J  U  D  G  M  E  N  T

1.          The  Prosecution   story,  is   in   brief that on 23.05.2016 at

about  11 A.M at  Kakapather  Tangana, in Dhola  village  of Kalabari Gaon

temporary resident, Sri Rajib Kachari had entered in the home  of  the

complainant, Smti. Labanya Sonowal in absence  of  her  husband and

tried to commit rape on  her  by using  force with a  sharp  weaon on her

and  when she  chased  the  accused, one  Smt. Juri  Sonowal  saw him

and  the  accused  fled  away  by  leaving  the weapon of  assault  there.

Hence,  the  case. 
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2.            Receiving   the   FIR, Doomdooma  P.S.  registered  a case  and

investigated the case. On completion of the investigation, above named

accused was charge sheeted and forwarded to face the trial.

3.           On  appearance  before  the  court by the accused person, copy

was  furnished  to him u/s 207 Cr.P.C. Thereafter, the case was committed

to  the  Court  of  Session  by  the  Addl.  C.J.M  Tinsukia.  The  G.R  case  no.

964/16 was registered as session’s case no. 36(T)/17 and transferred to

this court for trial.

4.           On  appearance  of  the accused  person and upon hearing both

sides  and  considering  the  materials  charge  was   framed  against  the

accused u/s  376/511  IPC,  particulars  of  which  on  being  read  over  and

explained, the accused person had pleaded not guilty and claimed to be

tried.                                                                

5.          During  trial, prosecution examined eight (8) witnesses to prove

the case. The accused was  examined u/s 313 Cr.P.C and his plea was total

denial. I have heard argument put forward by the ld. Counsels for both the

sides as well as gone through the entire evidence available on record to

adjudicate the case.

6.  Point for determination :-

(i) Whether  the accused  on 23.05.2016 at  about  11 A.M by

entering the home  of  the complainant, Smti. Labanya Sonowal

had tried to commit rape  by using  force  on her when she was

alone  in  her  home  and  thereby  committed  an  offence

punishable  U/s. 376/511  of  the  IPC as alleged?
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DISCUSSION, DECISION AND REASONS THEREOF:

7.            P.W.1, Smt.  Labanya  Sonowal  has  deposed  that   she  is the

informant  of  this  case. She  knows   the  accused   present in  the  dock.

His name is Rajeeb  Kachari.  The  incident  took  place   in  the  month  of

May,  2016  at  about  11 AM. On  the  day  of  incident,   when her

husband  was  not  at   home,  the  accused  came  and  called her

husband  by  his  name.   Then  he showed her one  dao (Khukuri). He

told  her “where  will  you  go  today”. Then  she raised  alarm when  he

showed  Khukuri. Then one  Juri  Sonowal arrived  on  the  spot  after

hearing  her hue  and  cry.  Accused  then  fled  away  by leaving  the

Khukri.  She reported the incident  to  her  husband. He  advised her to

lodge  ejahar  before  the  P.S. Ext. 1  is  the  said  Ejahar,  Ext. 1(1)  is

her  signature.  The  ejahar  was  drafted  by  one  Dipak  Sonowal,

husband  of   Bhanu  Sonowal.  Police   visited   her   house.  She   was

medically  examined. She was  brought  to  the  Court  for  recording her

statement  by  Magistrate. Ext. 2 is  the  statement,  Ext. 2(1) and  Ext.

2(2)  are her signatures  thereon. Police  recorded  her statement.

                                                                           

8.         In  Cross-examination she  stated  that there  are  about 50

houses near  her  house. Whatever  she  deposed  today  before  the

Court,  she has  stated  the  same before  the   police   as   well   as

Magistrate. She denies  the  suggestion  that she did  not  state before

police that the accused came  to  her  house  and asked  for  her husband.

When  the accused  called  her  husband, she came    to her  next room to

answer him. Then  the  accused  showed  her Khukuri and she shouted.

Hearing her hue and  cry her neighbour  Juri  Sonowal  arrived  the  spot,

seeing her  the  accused  fled  away. Nobody  from her  neighbourhood

came  for her rescue.  It  takes  about  5 minutes  to  reach  the  house  of

Juri  Sonowal.  She   denies   the  suggestion   that   whatever   she has

deposed toady is  false and  the  accused  did  not  enter  her  house  with

Khukuri or  dao. She  denies  the  suggestion  that as  no  such  incident

occurred, as  such,  the neighbouring  people  did  not  come  for  her
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rescue. She has  cordial  relation  with  Juri  Sonowal. It is  fact  that she

stated  before police  that  the accused told her that on  the  other  day

she  had beaten him and  if she  scream now, he  will stab  her. It is  fact

that she stated before  police  that  as  she made  hue  and  cry,  the

accused fled away  by  leaving  the  Khukri. She  denies  the  suggestion

that  in collusion  with  Bhanu  Sonowal  Ila  Sonowal  she  has  fabricated

a  false case against  the  accused. She  denies  the  suggestion  that she

has stated  a different story in her  statement  recorded  U/s. 164 Cr.P.C. 

9.          P.W.2, Smt. Juri  Sonowal  has  deposed  that  she   knows the

informant of  this  case. She also  knows   the  accused   present in  the

dock. The incident  took  place  on 23.05.16  at  day  time  at  11 AM. At

that  time she   came  out  to road in  front  of  her house to  see  her

husband whether  he  has  returned  or  not from  Aithan.  At  that  time,

she heard hue  and  cry  of  Labanya Sonowal. Then  she rushed  to  her

house. Then  she  saw  the  accused  ran  away from  the  courtyard of

Labanya Sonowal. Then she scolded  the  accused  why  he  entered  into

the courtyard of  Labanya.       

                                 

10.           In Cross-examination  she  has  stated  that Police  recorded her

statement.  Whatever she deposed  today  before  the  Court,  she  stated

the  same  before  the  police. As she did  not  witness  the  incident,  she

cannot  say what had  happened. She  denies  the  suggestion  that the

accused  did not  enter  into  the  house  of  the  informant, she  in

collusion  with  the  informant,  deposed  falsely  before  the  Court.

11.            P.W.3, Smt. Bhanu  Sonowal     has  deposed  that  she knows

the informant  of  this  case. She  also  knows   the  accused   present in

the dock. She came  to  the  Police  station  alongwith  the  informant.

Then police  recorded  her  statement.  She   does  not  remember  the

date  of incident. She does  not know  anything  about  the  incident

occurred between  the  accused  and  the informant.      
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12.          The Cross-examination  of  this  witness  is declined by  defence.

   

13.        P.W.4 Smt. Ila  Sonowal has  deposed  that  she    knows  the

informant of this  case. She  also knows  the  accused person who  belong

to her same  village.  Her   house  is  nearer  to  the informant. She does

not know the date  of incident. She  was not  at her  house  at  the  time of

incident. Police did  not  record  her  statement. Sri  Mantu  Sonowal  is

her husband.  Now  he  is  at  Chennai in connection  with   his  job as

Security.  At  the  time of  incident  She  was  at   Chennai.  Somebody

entered  his  name  in  the  case.

14.         The Cross-examination  of  this  witness  is declined  by  defence.

15.         PW.5,  Smt. Shibani  Orang has  deposed  that  she  does not

know the informant of this  case. She    knows  the  accused person.  She

does not know any  incident occurred  between  the  accused  and  the

informant. Police  did not  asked  her  anything. 

16.         The Cross-examination  of  this  witness  is declined  by  defence.

17.      P.W.6,  Dr.  Ashok  Kumar  Sonowal    has  deposed  that  on

23.05.16  he was working as  Sr. M & H.O at   Dangari CHC. On  that  day

at  about 5 P.M  he  examined one Smt. Labanya  Sonowal, escorted  and

identified by Saraswati Upadhyay (WPC). On  receiving  police  requisition

vide  letter   dated   23.05.16,  he examined  the  victim woman Smt.

Labanya  Sonowal in presence of  GNM  Karabi  Das. On examination  he

found  as  follows : No  external  injury  detected  during  her  medical

examination.  Opinion  :  No   definite   opinion   could   be   ascertained

whether  the woman  was  subjected to  injury  or  not.  Ext. 2 is the

medical  report (in two  sheets) and Ext. 2(1) is his signature.      

                
18.         In  Cross-examination  he  has  stated  that  for  what  purpose

he has medically  examined  the  patient, that  is  not  written  in the

Medico Legal  Register. He has not  submitted the Formal  Form of  the

victim. 
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19.          P.W.7, Sri  Thagish  Doley(SI)   has  deposed that  on   23.05.16

he was  working  as I/C at Talap O.P  under  Doom-dooma P.S. On  that

day  one  Ejahar  was  lodged  by  Smt. Labanya  Sonowal of  Dhola  Gaon.

Accordingly he entered  the  same  in  the  General Diary  immediately at

the  O.P vide  no. 449  dated  23.05.16.  Ext. 3  is  the  G.D  entry,  Ext.

3(1)  is  his  signature. The  ejahar  was  dispatched to  the  Doomdooma

P.S  for  registering  a  case. He took up  the  investigation. Ext. 1(2) is his

signature,  Ext. 1(3) is  the  signature of  the  then  OC,  Monimohan

Singh of  endorsement. After  receiving  the  ejahar  Doomdooma  P.S also

entered a  G.D  entry  vide  G.D  entry  no. 495  dated  23.05.16.  Ext. 4  is

the  G.D  entry,  Ext. 4(1)  is the  signature  of  OC,  which  he recognized.

On receiving  the  Ejahar, he  examined  the  complainant  and  another

witness,   namely,  Juri   Sonowal.  He  recorded  their   statements.  The

complainant  brought   with   her  one   Khukhuri(small   dao)  which  was

seized  at  the  P.S. Ext. 5  is  the  seizure-list,  Ext. 5(1)  is his  signature

on  the  seizure-list.  Thereafter  the  victim  was  medically  examined  at

Dangari  CHC. On  the  same  day he  visited  the  P.O  and prepared  one

sketch  map  of the  P.O. Ext. 6  is  the  sketch,  Ext. 6(1) is  his  signature

on  the  sketch map. At  the  P.O he  recorded  the  statements  of  four

witnesses, namely,  Smt. Ila Sonowal, Smt. Bhanu  Sonowal,  Sri  Mantu

Sonowal  and  Smt. Shibani  Orang. On  24.05.16,  the  accused  was

arrested and  recorded  his  statement. On  25.05.16  he  was  referred  to

the  judicial  Court. He also forwarded  the   complainant to  the  court  for

recording her  statement  U/s. 164 Cr.P.C. He  collected the medical  report

of  the  victim. On  completion  of  his  investigation  he  submitted

Charge-sheet  against the  accused  person namely,  Sri Rajib  Kachari,

U/s. 376/511 IPC. Ext.7 is  the  Charge-sheet  Ext. 7(1)  is  his signature. 

20.          In Cross- Examination  he  has  stated that on  23.05.16 at  5 P.M

he received  the  Ejahar  and  took  up  the  investigation at  5:10 P.M. He

recorded  the  statement  of the  victim  at  the  P.S. He  proceeded   to

the  P.O 6:10  P.M  and  reached  at 6:30 P.M. He also  recorded  the
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statements  of  neighbouring  witnesses. There are two  houses  near  the

P.O.  The house  of PW Rahul  Orang   is  situated   on  the  opposite  side

of  the  house  of  the  victim. So  he recorded  the  statement of Sibani

Orang,  wife  of  PW. Rahul  Orang. He  did  not record  the  statements  of

other   neighbourers as  their  houses  are  at  a  distance of  about  30

meters  from  the  house  of  the  victim. The victim neither  in  the  FIR

nor  in  the  statement  recorded in  161  Cr.P.C state that the accused

physically had touched her. He has  not  sent  the  Khukhuri  to  FSL for

examination. The  Khukhuri brought  by  the  complainant is very much

available  in   the  open  market.  The  statement of  the  victim  was

recorded  by  him on 23.05.16. She  was  also  sent  to  Ld. Court for

recording  her  statement U/s. 164 Cr.P.C on 18.07.16  and  accordingly

her  statement  was recorded on  that  day.  The incident  occurred on

23.05.16.  The  FIR  was  lodged on 23.05.16. The  accused  voluntarily

appeared at  the  P.S. he has  not  mentioned  the  cause of delay  in

recording  the   statement of  the  victim  U/s. 164 Cr.P.C. He  has  denied

the  suggestion  that  as there was  no  physical  touch  by  the  accused

to  the  victim,  the  attempt  of  rape was  not  established. He   dictated

the   statement  of PW.2 to  UBC  Ujjal Handique as  told  by  PW.2, Smt.

Juri  Sonowal.  Accordingly  UBC  Ujjal Handique wrote  the  same.   The

statement of  the  PW is   a  part  of  the  C.D. As  he had  some  problems,

he asked UBC  Ujjal Handique to  write  the  statement  of  PW.2. He  has

denied  the  suggestion  that  he  did  not  record  the  statement of

Sibani Orang.  The victim  never  stated  in  her statement U/s. 161 Cr.P.C

that  the  accused  came  to  her  house and  asked  for  her husband. The

victim  never   stated  to   her  that   when   the   accused   called  her

husband,  he  came  to  her  next  room and  answered him.  The victim

never   stated  that  when   Juri   Sonowal   arrived   at  the  Place   of

occurrence, seeing  her the  accused  fled  away.  He  has  denied  the

suggestion  that he has  submitted  charge-sheet  against  the  accused

person  falsely  without  following  the  provisions  of law.

21.          PW.8,  Sri Angshuman  Bhattacharjee, AJS has deposed  on video

conferencing that  on 18.07.2016,  he  was  working  at   Tinsukia as
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Judicial  Magistrate  First  Class. On  that  day,  he  had  recorded  the

statement  of  Smt. Labonya  Sonowal  U/s. 164  Cr.P.C.  Ext. 2  is  the said

statement,  which  was  recorded  by  him  and  Ext. 2(3)  is  his signature

therein.

 
22.         The Cross-examination  of  this  witness  is declined  by  defence.

23.       With  regard  to  the  point  for   determination  the  Ld. counsel

has  pointed  out  the prosecution  has  failed  to  prove (i) that  the

accused  has  tried  to   commit  the alleged attempted rape  on  PW.1. It

is pointed  out  that the  PW.1  herself  has  not  alleged  anything about

trying  to    commission of  rape   by  the  accused person on her. (ii)  That

no independent  witness  has  alleged  that  the  accused  had   tried  to

commit  rape  on  PW.1. (iii) that  the  PW.2  who  claims  that  she  went

to the  place   of  occurrence  on  hearing  hue  and  cry  of  PW.1 has  not

deposed  anything  about  allegation  of  rape nor about the recovery of

the  alleged  Khukuri.  The  PW  2  has  also  stated  during   her   cross-

examination  that  she  cannot  say  what  had  happened  on  that  day.

Hence no eye witnesses has corroborated the allegation of the PW 1. (iv)

that  the  medical  evidence  has  also   failed  to prove  the  allegation  of

attempted  rape  on  the  PW.1. (v) that due to animosity the complainant

has lodged the false case against the accused. In  view  of  all these  facts

and  circumstances  Ld.   Counsel  for   accused prays  to  acquit  the

accused  person. 

24.          In reply, Ld.  Addl. P.P  has  submitted that  the prosecution  has

succeeded to prove  that  the  accused  had  threatened  the  PW.1  with

a  Khukuri  which  proves  that prosecution  has  succeeded to prove  the

case.

25.        Upon  hearing  both  sides,  I  have  gone  through  the material

evidence on  record and  found  that the  complainant, PW.1  has  deposed

that while  her  husband  was  not  at  home, the  accused entered  into

their  home and showed one  dao(Khukuri)  and  told  her where you go

today.  Then  she  raised alarm  and  hearing her  scream,  PW.2, Juri
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Sonowal  reached  the place of  occurrence. But the  accused fled  away

by  leaving  the  Khukuri.

26.          But PW.2  has not  corroborated so  far  the threat to  the PW.1

and leaving of  alleged Khukuri  by  the  accused person. The  PW.3, PW.4,

PW.5  are not  the eye  witnesses  to  the  incident. PW.3  has  deposed

that  she does not know  anything  about  the incident occurred  between

the   accused  and the  informant. PW.4  has deposed  that  she  was not

present  at  the place  of  occurrence as  she  was  at Chennai. PW.5 has

deposed  that  she  does  not know  anything  about  the  incident. From

the  analysis  and  evaluation  of  the  evidence  of  PW.2, PW.3, PW.4 &

PW.5  it   reveals   that   no   other   witnesses   have   supported   the

allegation  put by  the  complainant, PW.1  against  the  accused person.

27.          PW.6(M.O)  has  also  not supported  anything  about  injury  on

the  person   of   the   PW.1.  PW.7(I.O)   has   stated  during   his  cross-

examination  that the  victim neither  in  the  FIR nor in  the  statement

recorded  U/s.  161  Cr.P.C  has  mentioned  that   the  accused  had

physically  touched  the  PW.1.  He  has  stated that  the  Khukuri  was

brought  by  the  PW.1 and can  be  obtained  in open  market. 

28.          From  the  above  discussion  and  evaluation  of  the  evidence

of  the  witnesses,  it  is  crystal  clear  that  there  is  no  ingredients  of

offence U/s. 376/511 IPC  could  be  proved  by  the  Prosecution  against

the  accused  beyond  reasonable  doubts.

29.         In view  of material placed  before  this  court  and  considering

all   fact and  circumstances of  the  case,  I   am of  the  considered

opinion  that  the prosecution  has  failed  to prove  the  case against the

accused  U/s.   376/511 IPC beyond  all  reasonable  doubts.  Hence, the

accused Rajib  Kachari  is  acquitted on benefit of doubt and set at liberty.

30.        The bail  bond  of  the  accused person is   extended U/s. 437(A)

of  the  Cr.P.C.
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31.        Destroy the seized materials if  any in due course of time in

accordance with law.

32.       Send  a  copy  of Judgment to the Deputy Commissioner of

Tinsukia.

33.           The case is disposed of herewith.

34.           Given under her hand and seal of this court on this the 13 th  day

of March, 2019.

Dictated & corrected by me:

                   

            (Md. Abdul Hakim)                                        (Md. Abdul Hakim)
      Addl. Sessions Judge-2(FTC),                       Addl. Sessions Judge-2(FTC), 
                Tinsukia.                                                          Tinsukia.

 

        Transcribed by :

           P.D Phukan, 
          (Steno)
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                                             A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

 P.W.1,  Smt. Labanya  Sonowal,

 P.W.2,  Smt. Juri  Sonowal, 

 PW.3   Smt. Bhanu  Sonowal, 

 PW.4,  Smt. Ila  Sonowal,

 PW.5,  Smt. Shibani  Orang,

 PW.6   Dr. Ashok  Kumar  Sonowal, 

 PW.7,  Sri Thagish  Doley(SI).

 PW.8,  Sri Angshuman  Bhattacharjee.

PROSECUTION DOCUMENTS :

      Ext. 1  is the Ejahar,

                Ext. 2  is  the Medical  Report, 

                Ext. 2  statement  U/s. 164 Cr.P.C,

                Ext. 3 is  the  G.D.E No. 449 dated  23.05.16,       

      Ext. 4 is  the   G.D.E No. 495  dated  23.05.16,

      Ext. 5  is  the  seizure-list,  

      Ext. 6  is  the  sketch,            

                Ext. 7 is  the Charge-sheet.

               

                

                 

                                                                               (Md. Abdul Hakim)
         Addl. Sessions Judge-2(FTC),

                                                                                     Tinsukia 

 


