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JUDGMENT

1. The prosecution case in brief as stated in the FIR is that on

22-05-2017 when the informant tried to withdraw money from his

UBI account no-00150101136641 from the UBI  ATM situated near

Doom Dooma PS he did not find his ATM card in his money bag.

Thereafter  he  tried  to  withdraw  money  from  his  bank  account

through cheque but he got to know  there was no money is his bank

account.  Then  he  obtained  his  bank  account  statement  and  he

found  out  that  on  11.05.2017  a  total  sum  of  Rs.28,500/-  was

withdrawn from his bank account by somebody through ATM.

2. On the  basis  of  aforesaid  FIR,  police  registered  a  case  as

Phillobari PS Case No.29/2017. Police investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the

accused Raj Kumar Sarmah U/S-379 of IPC.

3. On appearance of the accused Raj Kumar Sarmah in Court,

copies of relevant documents were furnished to him as required U/S



207 of Cr. P.  C. Considering the relevant documents and hearing

both  the  parties  sufficient  ground is  found to  presume that  the

accused had committed offence U/S- 379 IPC. Accordingly charge

framed, read over and duly explained to him to which the accused

pleaded not guilty and claimed to be tried.

4. During trial the prosecution has examined five witnesses and

also adduced three documentary evidences.

5. At the close of the prosecution evidence, statement of the

accused has been recorded U/S. 313 of the Cr.P.C. with reference to

the  incriminating  circumstances  appearing  against  him  in  the

prosecution evidences Defence side has adduced no evidence and

plea of the defence is of total denial.

6. After  perusing  the  records,  considering  the  materials

produced, hearing the arguments of the learned counsels for both

the sides and the accused the following points are taken as POINTS

FOR DETERMINATION:

 (i) Whether on 11.05.2017 the accused had dishonestly withdrawn

money from the savings bank account no-00150101136641 of UBI

of the  informant without the consent of the informant?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i):

7. PW 1  is  the informant.  He deposed that  the  incident  took

place one day in the month of March, 2017, he was admitted at

Hospital of Bordubi T.E at that time, in those days accused came to

his house for a night, after being discharged from hospital one day

he went to bank to withdraw money through cheque,  then he came

to  know  that  there  was  not  sufficient  balance  to  withdraw  the

money, thereafter he informed the matter to Police, police asked for

his ATM card but he was unable to find his ATM card, thereafter he

came  to  know  from  his  account  passbook  that  somebody  has

withdrawn total Rs.18,500/-  from his account from ATM at Chabua,



thereafter he went to UBI Balijan Branch, Chabua  along with Police

where  he  saw  the  CCTV  footage  and  came  to  know  that  the

accused  had  withdrawn  his  money  from  ATM. During  cross

examination he deposed that  he stated to Police that he suspected

that the accused had withdrawn his money from ATM and cannot

say exactly who had withdrawn his money, Police did not seize any

passbook from him.

8. PW 2 deposed that the incident took place in the month of

May,2017, on the day of the incident the informant told him that he

will  withdraw  money  from  ATM  and  told  him  to  go  with  the

informant and accordingly he went with the informant to the ATM,

then the informant came to know that he forgot to take the ATM

card with him, the informant came back to his house but could not

find  the  ATM,  thereafter  the  informant  tried  to  withdraw money

through cheque but the cheque was dishonoured due to insufficient

fund in his account, the informant came to know from his passbook

that  a  total  of  Rs.18,500/-  were  withdrawn from the  informant's

account by ATM card at Balijan, he along with the informant went to

UBI, Balijan and saw the CCTV footage of the said ATM where he

along  with  the  informant  and  police  seen  the  accused  in  the

footage, the informant identified the accused in the footage, police

recorded his statement.During cross examination he deposed that

the distance between the house of the informant and his house is

about 300 meter, he did not search the ATM card at the house of

the informant, he did not accompany the informant to bank  when

the informant tried to withdraw money through cheque, he cannot

say the account number and serial number printed in the ATM card

of  the  informant,  the  cheque  which  was  dishonoured  was  not

submitted to the police by the informant, after 10-15 days of filing

FIR we went to Balijan and saw the CCTV footage, he had not stated

to police that he along with the informant went to Balijan Bank and

the ATM and saw the CCTV footage, he does not have any personal

knowledge about the incident.



9. PW  3  stated  that  he  did  not  recognize  the  accused.  He

deposed that on 07.06.2017 he was working as Branch Manager at

Balijan Branch, on that day police came to their bank and asked for

the cctv footage of concerned ATM, as per his instruction the ATM

incharge went to the ATM with police and collected the footage and

brought the same to the bank, police took the footage and went

back, police recorded his statement. During cross examination he

deposed that he has no personal knowledge in respect of which

particular account number and ATM card the police asked for the

footage,  the  mechanism  of  collecting  any  footage  from  ATM

installation that it has to be taken into computer system and after

that it has to be copied into a CD,the footage remains in computer

for  a  particular  period  of  time,  he  cannot  say  now  the  camera

specifications which is installed in the concerned ATM, police did

not seize any hard disk involved in the operation of ATM cameras.

10. PW  4  deposed  that  he  does  not  know  the  accused  and

informant of this case, he cannot recollect the exact date of the

incident  but  the  incident  occurred  in  the  year  2017,  he  got

information through phone from UBI Balijan Branch to the effect

that CCTV footage of ATM Machine of a particular time and date is

required as police from Philobari PS needs the same, thereafter he

collected the footage from the ATM and submitted it in a pen drive

to the Bank Manager of UBI, Balijan Branch.

11.  PW 5 is the I/O. During his examination in-chief he deposed

that  after  taking  up  investigation  of  the  case  he  recorded  the

statement  of  the  informant  at  the  PS,  visited  the  place  of

occurrence, drew  the sketch map, recorded the statement of one

witnesses. From the witnesses he came to know that money from

the bank account of the informant was withdrawn through ATM card

from an UBI ATM machine, then he went to UBI Chabua Branch and

prayed to furnish him a video footage of the said ATM, he received

3 photocopies of the video footage, after receiving the photocopies

he shown those to the informant and the informant identified the

accused  as  Bijay  Karmakar,  the  informant  stated  that  the  said



person introduced himself as Bijay Karmakar and proposed to marry

the daughter  of  the informant and borrowed Rs.5000/-  from the

informant,  he also recorded the statement of  the Bank Manager

and ATM Incharge of UBI Chabua Branch, he enquired the matter

through some local source and came to know that the said person

is one Raj Kumar Sarmah and not Bijay Karmakar, when he went to

the house of Raj Kumar Sarmah he found only a small boy and none

other, he recorded the statement of VDP Secretary of Balijan South,

on  08.07.2017  he  came  to  know  that  Raj  Kumar  Sarmah  had

surrendered  before  the  court,  he  interrogated  the  accused  Raj

Kumar Sarmah and the accused admitted his guilt.  During cross

examination he deposed that he did not seize any CCTV footage in

this case, he did not seize any ATM card from the accused, he also

did not seize the photographs of the footage which were furnished

to  him  from  the  bank,  he  have  not  seized  or  made  any

memorandum  as  to  from  which  electronic  device  the  said

photographs were prepared, he did not record the statement of the

person  from  whom  he  came  to  know  that  the  person  in  the

photographs  is  not  Bijay  Karmakar  and  his  actual  name  is  Raj

Kumar Sarmah.

12. These are the evidences adduced by the prosecution side.

From this evidences it is seen that none of the witnesses has any

personal  knowledge about  the incident.  Moreover  PW 2  had not

stated to police that he along with the informant went to Balijan

Bank and the ATM and saw the CCTV footage and came to know

that the accused had withdrawn his money from ATM. Further the

I/O has not seize any CCTV footage in this case, he did not seize

any  ATM  card  from  the  accused,  he  also  did  not  seize  the

photographs of the footage which were furnished to him from the

bank,  he has  not  seized or  made any memorandum as  to  from

which electronic device the said photographs were prepared, he did

not  record the statement of  the person from whom he came to

know that the person in the photographs is not Bijay Karmakar and

his actual name is Raj Kumar Sarmah. Thus it is seen the important

documents of this case were not seized by the Police. The CCTV



footage which is the prime and only evidence against the accused

is not adduced by the prosecution side. Thus, the basic evidence

against  the  accused  is  not  proved.  As  such,  due  to  absence  of

sufficient evidence I  hold that the prosecution  side has failed to

establish beyond reasonable doubt that on 11.05.2017 the accused

had dishonestly withdrawn money from the savings bank account

no-00150101136641 of UBI of the  informant without the consent of

the informant.

Hence point no. (i) is decided negative.

13. From the above discussion I come to the conclusion that the

prosecution  has  failed  to  establish  the  allegations  against  the

accused.  Hence,  the  accused  Sri  Rajkumar  Sharma  is  acquitted

from the case. Bail bond is extended for next six months.

Given under my hand and the seal of this Court on this 22nd

day of April, 2019.

(C. Khanikar)

 Additional Chief Judicial Magistrate,

Tinsukia



A P P E N D I X

Witnesses for the prosecution: 

 P.W. 1: Sri Subhal Konwar, the informant

                                      P.W. 2: Sri Prahlad Sonar

                                      P.W. 3: Sri Monuj Baruah

                                      P.W. 4: Sri Mithun Duarah

                                      P.W. 5: Sri Lilakanta Chutia, the IO

              

                                                                       

 Witness for the defence:

Nil

      Exhibit:

    1. FIR  …….. Ext. 1

2. Sketch Map ……..  Ext. 2 

3. Charge Sheet …...... Ext. 3

         (C. Khanikar)

Additional Chief Judicial Magistrate,

         Tinsukia


