
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. of 98/2016
U/S 85(1)(a)(f)(s) of Assam Value Added Tax Act, 2003

State of Assam
……………Prosecutor

- Versus-
                                    

Sri Sarvan Jaiswal
…………….Accused

                              Present: Dr. Chetana Khanikar
                                      Additional Chief Judicial Magistrate, Tinsukia

                          For the prosecution: Smti. J. Phukan, Addl. P.P.

                             For the defence: Sri S. Chutia, advocate

Evidence recorded on:   17.11.2018

                           Argument heard on:      01.04.2019

                           Judgment delivered on: 03.04.2019

J U D G M E N T

1.       The prosecution case in brief as stated in the FIR is that on 12.01.2016

some goods were seized from M/s Rohit Paan shop, the proprietor of which is

the  accused Sarvan  Jaiswal,  U/S  74(5)(a)  of  Assam Value  Added Tax  Act,

2003. It is stated that demand notice was served upon the dealer, but the

accused  did  not  comply.  Then  the  informant  along  with  Utpal  Phukan,

Superintendent  of  Taxes,  Sri  Nayan  Jyoti  Bhagawati,  Circle  Officer,  Doom

Dooma went to the dealers place to take custody of the seized goods for

realisation of demand tax and penalty amount. But the dealer had already

sold out the seized goods.

2.     On the basis of aforesaid FIR, police registered a case as Doom Dooma

PS Case  No.  14/2016.  Police  investigated  the  case  and  on  completion  of

investigation submitted charge-sheet against the accused Sri Sarvan Jaiswal

U/S U/S 85(1)(a)(f)(s) of Assam Value Added Tax Act, 2003.



3.        On appearance of the accused in Court, copies of relevant documents

were  furnished  to  him  as  required  U/S  207  of  Cr.  P.  C.  Considering  the

relevant documents and hearing both the parties sufficient ground is found to

presume that the accused had committed offence U/S 85(1)(a)(f)(s) of Assam

Value Added Tax Act,  2003.  Accordingly  particulars  of  charges under that

section is explained to the accused to which he pleads not guilty and claimed

to be tried.

4.       During  trial  the  prosecution  has  examined  one  witness  and also

adduced three documentary evidences.

5.      At the close of the prosecution evidence, the accused person was

examined  U/S  313  of  the  Cr.P.C.  with  reference  to  the  incriminating

circumstance appeared against  him in  the prosecution  evidence.  Defence

side has adduced no evidence and plea of the defence is of total denial.

6.      After perusing the records, considering the materials produced, hearing

the arguments of the learned counsels for both the sides and the accused the

following points are taken as POINTS FOR DETERMINATION:

I. Whether  the  accused  had  willfully  evaded  tax  leviable  under  the

Assam Value Added Tax Act, 2003 and even sold the seized articles in

violation of the provision of this Act?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i):         

7. Here, PW 1 is the informant. She stated that in the month of July,

2015, one day she went to M/S Rohit Paan shop of Sarwan Jaiswal at old AT

road, Doom Dooma for inspection. During inspection some goods were found

without  proper  documents,  those  goods  were  seized  as  per  S.74(5)(a)  of

Assam VAT Act, 2003. She further stated that the said shop was unregistered.

Thereafter  the  matter  was  informed  to  the  Superintendent  of  Tax,  Doom

Dooma.  Then  Superintendent  of  Tax,  Doom Dooma,  issued  notice  to  the



accused Sarwan Jaiswal to produce the books of accounts. On production of

documents by the accused, the same were verified and found that tax of

Rs.17,062/- was evaded by the accused. She stated that three times penalty

over  Rs.17,062/-  was  imposed  upon  him  and  total  tax  penalty  became

Rs.68,248/-. Thereafter show cause notice and demand notice (Form 25) were

issued to the accused. The accused did not comply with the demand notice

and the matter was informed to the Commissioner of Taxes, Guwahati and

Deputy Commissioner of Taxes, Tinsukia. Finally, due to non payment of the

tax  and  penalty  by  the  accused,  Superintendent  of  Tax,  Doom  Dooma

decided to take custody of the seized goods on 12.01.2016 for auction sale

U/S 74(5)(f) of Assam VAT Act, 2003 and the matter was intimated to the

accused on 30.12.2015. On 12.01.2016 she along with Superintendent of Tax,

Doom  Dooma  Utpal  Phukan  and  Circle  officer,  Doom  Dooma  Nayan

Bhagawati along with two constables went to the shop of the accused for the

purpose. But the accused told that he had already sold out the seized goods.

As S.74(5)(h) of Assam VAT Act, 2003 was violated and no way to recover the

tax penalty remained, as per the direction of Superintendent of Tax, Doom

Dooma the FIR was filed. During cross examination PW 1 stated that there is

no provsion where Superintendent of Taxes may authorise any inspector of

taxes to file   any FIR against  any person/shopkeeper.  She stated that  no

statement  was  made  by  her  in  Ext-3  that  she  was  directed  by  the

Superintendent of Taxes to file FIR against Sarwan Jaiswal propeirtor of M/S

Rohit  Paan  Shop.  She  stated  that  she  did  not  receive  any  letter  from

commissioner of taxes to investigate the present case. However, the Deputy

commissioner of taxes Sri Hemlal Agarwal (Tinsukia zone) authorised her to

act as per Assam VAT Act. She stated that it is not mentioned in Ext-2 that

the seized goods which were given in the zimma of the accused should be

produced as  and when called for.  No notice  of  demand for  production of

seized goods is available in the CR. She further stated that after receipt of

the summon she consulted with Doom Dooma branch office and thereafter

she appeared to the court to adduce evidence. As per the version of the

Superintendent of Taxes, Doom Dooma the accused has paid the entire taxes

and penalties.  She further stated that S.89 of Assam VAT Act the alleged

offence is a compoundable offence.



8. This is the only witness adduced by the prosecution side. From the

evidence of PW 1 it is seen that the accused had already paid the taxes and

penalties and the alleged offence is a compoundable offence. Apart from that

according to S. 87(1) of the Assam Value Added Tax Act, 2003, no court shall

take cognizance of any offence under this Act or the rules made thereunder

except with the previous sanction of the commissioner.  But in the case in

hand, it is seen that the mandatory sanction is absent here. Hence, this case

is not maintainable as violates the provision of S. 87(1) of the Assam Value

Added Tax Act, 2003. Apart from that PW 1 has no locus standi to file the FIR

or investigate the case as is evident from her evidence. Thus, it appears that

the case is totally devoid of merit due to absence of requirement of proper

legal procedure. Under such circumstance, I hold that the accused cannot be

held guilty of the offence U/S 85(1)(a)(f)(s) of Assam Value Added Tax Act,

2003 or  that  it  cannot  be held that  the accused had willfully  evaded tax

leviable  under  the  Assam Value  Added Tax  Act,  2003  and even sold  the

seized articles in violation of the provision of this Act.

              Hence point no. (I) is decided negative.

9.      From the above discussions I come to the conclusion that prosecution

has failed to prove the case against the accused U/S 85(1)(a)(f)(s) of Assam

Value Added Tax Act, 2003 or any minor offence to those sections. Hence the

accused person Sri Sarvan Jaiswal is acquitted from the case. Bail bond is

extended for next six months.  The seized articles be returned to the real

owner in due course of law.

Given under my hand and the seal of this Court on this 3rd day of April, 2019.

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia



A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Minakshi Goswami, the informant 

                                                  

Witness for the defence:

Nil

Exhibit:

1) Ext. 1………………………………………………..  Seizure list

2) Ext. 2 ……………………………………………….. Zimma Namma

3) Ext. 3 ……………………………………………….. FIR

 

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia


