
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No.735 of 2017
U/S 341/323/34 of IPC

State of Assam
……………Prosecutor

- Versus-
1. Sri Kushal Minz
2. Sri Junash Minz
3. Sri Suleman Minz

…………….Accused

                         Present: Dr. Chetana Khanikar
                                       Additional Chief Judicial Magistrate, Tinsukia

                          For the prosecution: Smti. J. Phukan, Addl. P.P.

                  For the defence: Sri G. Borkatoky, Advocate

Evidence  recorded  on:  10.05.2018,  05.07.2018,

18.02.2019

                           Argument heard on:     10.04.2019

             Judgment delivered on: 17.04.2019

JUDGMENT

1.          The prosecution case in brief as stated in the FIR is that on

07.04.2017 at about 7 PM the accused had restrained the way of the

informant, assaulted, pushed him in a drain and drown him in water.

On seeing the incident one villager made hue and cry and parted them.

The informant sustained severe injury for the assault. 

2. On the basis of aforesaid FIR, police registered a case as Doom

Dooma  PS  Case  No.108/2017.  Police  investigated  the  case  and  on

completion  of  investigation  submitted  charge-sheet  against  the

accused Sri  Kushal  Minz,  Sri  Junash Minz and Sri  Suleman Minz U/S

341/323/34 of IPC.

3. On appearance of  the other  the  accused Sri  Kushal  Minz,  Sri

Junash  Minz  and  Sri  Suleman  Minz  in  Court,  copies  of  relevant



documents were furnished to them as required U/S 207 of  Cr.  P.  C.

Considering the relevant documents and hearing both the parties and

having  found  sufficient  material  to  presume  that  the  accused  had

committed offence U/S 341/323/34 of  IPC.  Accordingly particulars of

offences under these sections are explained to the accused to which

they pleaded not guilty and claimed to be tried.

4.       During trial the prosecution has examined six witnesses and also

adduced four documentary evidences.

5. At  the  close  of  the  prosecution  evidence,  statements  of  the

accused have been recorded U/S. 313 of the Cr.P.C. with reference to

the  incriminating  circumstances  appearing  against  them  in  the

prosecution evidences. Defence side declined to adduce evidence and

the plea of the accused is of total denial.

6. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i. Whether  on  10.04.2017  the  accused  in  furtherance  of  their

common intention had wrongfully restrained the informant in order to

commit an offence?

ii. Whether  the  accused  had  voluntarily  caused  hurt  to  the

informant, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) and (ii):   

      

7. For  convenience  of  discussion  and  to  avoid  un-necessary

repetition, these two points are taken together for discussion.



8. Here,  PW 1 stated that  when he was  coming by bicycle,  the

accused asked  him to stop near  his  house.  When he stopped,  the

accused quarreled with him for a mobile phone, assualted him and put

him into a ditch. He further stated that the accused Jonash sat on his

back and assaulted him. When the informant wanted to get up from

the ditch, the accused Suleman tried to dip his head into the water of

the ditch. Then Amit Urang came there and made hue and cry. As a

result local public gathered there, intervened and stopped the accused.

If public did not have came to save him, he would have been murdered

by the accused.  During cross examination PW 1 stated that the quarrel

took place for not returning the mobile phone by the accused Kushal. It

was dark at the time of incident.

9.  PW 2 is the M/O. He deposed that he had examined Bijay Ekka.

On examination he found that mild tenderness present over anterior

and posterior aspect of chest and over loaded. According to him the

injury was recent and on set, simple in nature caused by blunt object.

During cross examination he stated that the injured sustained by the

patient might be caused by falling on ditch.

10. PW 3 stated that he saw that the accused had assaulted the

informant with their hands. However, cross examination he stated that

at the time of incident he was at home.

11. PW 4 and PW 5 have stated that on hearing a commotion they

came out to  the road and saw that  the accused had assaulted the

informant. During cross examination PW 5 stated that it was dark at

the PO. There was no electricity at the PO.

12.  PW 6 is the I/O. During his examination in-chief he had visited

the place of occurrence, drew the sketch map, recorded the statements

of  witnesses  and  filed  the  charge-sheet.  However,  during  cross-

examination he deposed that no GDE was made prior to filing of the

FIR. He stated that he did not seize the bicycle of the informant and his

cloths.



13. Thus, from the evidences adduced by the prosecution side, it is

seen that all the witnesses have stated that the accused had assaulted

the  informant.  The  defence  side  tried  to  bring  some contradictions

during  cross examination such as the PO was dark, as such, there was

no scope of identifying the accused or that how PW 1 could see who

was  sitting  over  his  back.  However,  those  pleas  have  not  much

significance, as though it was dark, PW 4 & PW 5 who were among the

public gathering had intervened the quarrel. The accused were known

to  them.  So,  the  plea  of  non-identification  of  the  accused  due  to

darkness can not be accepted,  when the accused were found in so

close contact. Again, PW 1 may be wrong as to who was sitting on his

back, but there is no doubt that the person sitting on his back was

among the accused who in furtherance of their common intention had

restrained and assaulted the accused.  The MO has  also  proved the

injury of PW 1. Thus, though there were some minor contradictions, the

main  prosecution  case  remained  intact.  All  the  witnesses  have

corroborated the FIR.Hence,  I am of the opinion that the accused had

restrained and caused injury to the informant by assaulting him.

14. The  accused  during  their  examination  u/s-313  of  CrPC  have

simply  denied  the  allegations  against  them.  But  did  not  give  any

satisfactory explanation as to how they are not guilty of the alleged

offence,  whereas  the  prosecution  side  has  proved the  case  beyond

reasonable  doubt  by  adducing  sufficient  corroborative  evidence.The

intention of a person can be gathered from his work. In the case in

hand, the act of restraining the informant and assaulting him by the

accused without any sudden provocation shows their prior meeting of

mind or that of common intention. Hence I held the accused persons

Sri  Kushal  Minz,  Sri  Junash  Minz  and  Sri  Suleman  Minz  guilty   u/s-

341/323/34  of  IPC  and  accordingly  convicted  them  under  those

sections.

15. In  the  interest  of  justice  and  considering  the  nature  of  the

offence,  I  decided  not to release the accused on probation of



good conduct as it will encourage occurrence of this type of offence

in the society and faith of the people on justice delivery system will be

decreased by such release. Also, there exists every possibility that the

accused will commit offence of the same type without any hesitation if

they are so released without allowing them to suffer the consequences

of their act.

SENTENCE HEARING:

16.    The  accused  were  heard  on  the  question  of  sentence.

Considering their statements, facts and circumstances of the case, the

age, status and the economic condition of the accused, I decided to

deal with the matter of the sentence of the accused in a lenient way.

The accused are sentenced to simple imprisonment of  one month

for offence u/s-341 of IPC and  rigorous imprisonment of six

months  for offence u/s- 323 of IPC. The sentences shall run

concurrently.

17.   As  per  provision  of  section  428  of  Cr.P.C. the  period  of

detention  already  undergone  by  the  accused  during  investigation,

inquiry  and  trial  of  the  case  be  set  off against  the  sentence  of

imprisonment. 

18.       Let the free certified copy of the judgment be furnished

to the accused.

  Given under my hand and the seal of this Court on this

17th day of April, 2019.

                                                                                  (C. Khanikar)

                                       Additional Chief Judicial Magistrate,

Tinsukia  



A P P E N D I X

Witnesses for the prosecution:

P.W. 1: Sri Bijay Ekka, the informant-cum-victim

P.W. 2: Sri Ashok Kumar Sonowal, the MO

P.W. 3: Sri Amit Urang

P.W. 4: Sri Rajib Baru

P.W. 5: Sri Omen Baru

P.W. 6: Sri Anup Dutta, the IO

Witness for the defence:

Nil

Exhibit:

1. FIR                             …….. Ext. 1

2. Medical report …..... Ext. 2

3. Sketch map …...... Ext. 3

4. Charge sheet …...... Ext. 4

                                                                                  (C. Khanikar)

                                       Additional Chief Judicial Magistrate,

           Tinsukia  


