
IN THE COURT OF ADDL. C.J.M,
TINSUKIA

Misc. Case No. 60  m  / 2018       
                                    U/S. 125 of Cr.P.C.

1. Smti. Sarita Sah
2. Master Ankit Sah

                                                            …………1st party/ Petitioner
                                         - Versus-
                                  

                                          Sri Jitendra Sah
                                                         ……….2nd party/ Respondent

                         Present: Dr. Chetana Khanikar
                                        Addl. C.J.M. Tinsukia

                          For the 1st party: Sri Rameshwar Sah, Advocate.

                          For the 2nd party: ….............., Advocate.

Evidence recorded on: 10.12.2018, 18.02.2019 

                          Argument heard on:      06.04.2019

                          Judgment delivered on: 12.04.2019

JUDGMENT

1.    This miscellaneous case has been registered upon a petition filed

by the petitioner/ 1st party U/S. 125 of Cr PC praying for an order for

maintenance allowance.

2.    The facts giving rise to this case in brief is that the first party is the

wife of the second party. They were married on 18.01.2015 according

to Hindu social  customs and rites  and thereafter  they have resided

together as husband and wife at Naliapool, 4 No. lane, Dibrugarh at the

house of the second party. Out of their wedlock they had one son. After

marriage the second party started to misbehave, torture the 1st party

metally and physically and threatened to break the marital  tie.  It  is

stated  that  in  the month of  June,  2015 the  family  members  of  the

second party apprehended the second party red handed while having

illicit  relationship  with  one  Smti.  Ritu  Jaiswal.  Then  the  2nd party

promised to 1st party that they would not meet again and would not

keep any relation with each other.  The matter was also informed to

Dibrugarh PS. It is further stated that a social meeting was also held
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where the second party  gave in writing that  the 2nd party  and Ritu

Jaiswal would not keep any contact with each other. But the 2nd party

used to say to the 1st party that  he would never leave the illicit relation

with  Ritu  and  always  forced  the  1st party  to  adjust  with  the  illicit

activities.  The  2nd party  also  neglected  to  bring  ration  and  other

household goods, the essential things for the kid. On 12.05.2017 the

son of the 1st party i.e. Master Ankit Sah fell sick and the 1st party tried

to inform the matter to the 2nd party but the 2nd party did not give any

attention.

3. The first party has no income of her own. The second party has a

jewellery shop at Paltan bazar,  Dibrugarh namely M/S J.  K.  Jewellers

which deals with  gold, silver and other jewellery items and his monthly

income is Rs. 1,00,000/- per month (approximately). But he does not

pay anything towards the maintenance of the 1st party and her minor

son. Under these circumstances the first party has filed this petition

praying for maintenance allowance of Rs.20,000/- per month towards

the maintenance of the 1st party and her minor son.

4.     The 2nd party did not appear after due service of summons upon

him. Hence, the case is proceeded ex-parte against the 2nd party. 

5.  During trial the first party has adduced her own evidence as PW

1 and exhibited 3 documentary evidences.

6. After perusing the records, considering the evidences, hearing

the arguments of the learned counsels the following points are taken as

POINTS FOR DETERMINATION:

(i) Whether the first party is the wife of the second party and

they have a minor son?

(ii) Whether the first party is unable to maintain herself and her

minor son?

(iii) Whether the second party has sufficient means to maintain

his wife and her minor son?
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(iv) If  so,  whether  the  second  party  neglects  or  refuses  to

maintain his wife and her minor son?

(v) Whether  the  first  party  and  minor  son  is  entitled  to

maintenance allowance, if so what should be the amount? 

DISCUSSION, DECISION AND REASONS THEREOF:

Point No. (i): 

7.    It is contended by the first party in her petition that she is the

wife of the second party. They have married on 18.01.2015 according

to Hindu social  customs and rites  and thereafter  they have resided

together as husband and wife, at the house of the second party. Out of

their  wedlock  they  have  one  son  who  is  residing  with  her.  In  her

evidence also the first party has reiterated the statement made in the

petition.  The  second  party  did  not  submit  anything  regarding  the

allegation against him. Hence there is no dispute to that effect and as

such it is held that the first party is the wife of the second party and

they have a minor son who live with the first party.  

Hence, Point no. (i) is decided affirmative. 

Point No. (ii):

8.    The  first  party  has  stated  in  her  petition  that  she has  no

income of her own. At present she is living at her parental house. In her

evidence as PW 1 she has stated the same facts. Nothing adverse is

found  in  the  CR to  rebut  that  evidence.  Hence,  in  absence  of  any

adverse evidence, it is held that  the first party is unable to maintain

herself and her minor son.

Hence, Point no. (ii) decided affirmative.   
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Point No. (iii)

9.      The 1st party deposed that her husband i.e. the 2nd party

earns  Rs.  1,00,000/-  per  month by running business of  jewellery  at

Paltan bazar, Dibrugarh. But the 1st party did not submit any document

regarding the alleged fact. The 2nd party also did not submit anything

to contradiction the same. As such it is found that the second party has

sufficient means to maintain his wife and minor son.

Hence, Point no. (iii) is decided affirmative.

Point No. (iv):

10. The allegation leveled by the 1st  party is that since 12.05.2017

she is residing with her parental house and the 2nd party has not paid

anything to maintain her and her minor son. The 1st party as PW 1 also

supported the statements of the petition. The 2nd party did not turn up

to contest the case on due service of summons upon him. Under such

circumstance  it  appears  that  the  2nd party  has  been  neglecting  to

maintain his wife and minor son Master Ankit Sah.

Hence Point no. (iv) is decided affirmative. 

Point No. (v)

11. In the petition, it is stated that the 1st party was subjected to

torture by the 2nd party after marriage and 2nd party is having illicit

relationship  with  the  1st party.  The  2nd party  also  neglect  to  bring

rations and other necessary goods for 1st party and her minor son. On

12.05.2017 when the minor son of the 1st party fell sick the 2nd party

did not pay any hid to that, for which the 1st party had to call her father

and since then she is residing at her parental house with her minor

son. In her evidence also, she has stated the same. On the other hand

no adverse evidence to that fact is found. Hence it appears that the 1 st

party has reasonable ground for withdrawing herself from the company
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of the 2nd party.  Therefore, it appears that the first party and her minor

son are entitled to get maintenance from the 2nd party.

      

12.        Now it is to be determined what should be the amount of

maintenance allowance. The first party has alleged that the monthly

income of the second party is about Rs.1,00,000/- having business of

jewellery at Paltan bazar, Dibrugarh i.e. M/s J. K. Jewellers. No specific

proof as to the income of the second party is found. The second party

has not adduced anything to that effect. Considering all and the status

of the parties, dealing with day to day expenses of the first party and

her son, it is decided that the first party is entitled to get maintenance

allowance  from  the  second  party  at  the  rate  of  Rs.5,000/-  (Five

Thousand),  per  month  for  herself  and  Rs.3,000/-(Rupees  Three

Thousand) for the maintenance of her minor son.

13.       For the reasons discussed above the 2nd party is hereby

directed to pay an amount of Rs.5,000/- (Five Thousand), per month for

herself and Rs.3,000/-(Rupees Three Thousand) for the maintenance of

her minor son.

14.        This order shall be effective from the date of the judgment and

order, i.e., from 12.04.2019.

15.         Let the free certified copy of the judgment be furnished to the

1st party. 

    Given under my hand and the seal of this court on this 12 th

day of April, 2019.

                                                                    (C. Khanikar)

Additional CJM, Tinsukia
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A P P E N D I X

Witnesses for the 1st party:

       P.W.1: Smti. Sarita Sah, the complainant

Witness for the 2nd party:

Nil

Exhibits:

Ext. 1:  Marriage invitation card

Ext. 2: Birth certificate of child Ankit Sah

Ext. 3:  Medical prescription

(C. Khanikar)

 Additional CJM, Tinsukia
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