
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

N. I. Case No. 03 of 2011
U/S. 138 of N. I. Act

Sri Pannalal Dey

                  …………………. Complainant

-VERSUS-

Sri Soumen Sen

……………………. Accused

                        Present: Dr. Chetana Khanikar, Additional C. J.M., 

Tinsukia

                              Advocate for the complainant: Sri Gautam 
Chakraborty

                              Advocate for the accused:  Sri Binod Sharma

                              Offence explained on: 19.06.2012

                                Evidence recorded on: 07.09.2018, 22.11.2018, 
05.02.2019,   08.03.2019

                              Argument heard on:    12.04.2019                         

         Judgment delivered on: 20.04.2019

JUDGMENT

1. The  is  a  case  instituted  under  section  138 of  the  Negotiable

Instruments Act, 1881 alleging therein that the accused, Sri Soumen

Sen  had  issued  a  cheque  in  favour  of  the  complainant  which  was

dishonoured due to the ground Fund insufficient in the account of the

accused.

2. The brief facts giving rise to the institution of this complaint case

is  that  the the accused being a  share  sub-  broker  and commission

agent approached the complainant to invest money is SBI Magnum Gild

Fund and Ors Mutual Fund. Accordingly the complainant paid money

time to time to the accused on different dates to invest on those saving

funds on good faith. But the accused did not invest the money. The



total money paid by the complainant to the accused was Rs.2,28,000/-.

When  the  complainant  came  to  know  that  the  accused  had

misappropriated the money he contacted the accused and the accused

requested him not to report the matter to the police and assured him

to return the whole amount by cheques. On 15.09.2010 the accused on

discharge  of  his  liability  of  Rs.2,28,000/-  issued  four  post  dated

cheques bearing cheque no-752440 dated 10.10.2010 for Rs.35,000/-,

cheque  no-752441  dated  13.10.2010  for  Rs.  40,000/-,  cheque  no-

752442  dated  31.01.2011  for  Rs.  75,000/-  and  cheque  no-752443

dated  28.02.2011  for  Rs.  78,000/-  drawn  on  Dena  Bank,  Tinsukia

Branch.  On  14.10.2010  the  complainant  deposited  the  cheque  no-

752440 dated 10.10.2010 for Rs.35,000/- in his savings bank account

no.225819 with  United  Bank  of  India,  Tinsukia  Branch  but  the  said

cheque  was  returned  unpaid  by  the  bank  for  the  reason  “  fund

insufficient”.  The  complainant  intimated  the  same  to  the  accused

person  and then  the  accused person  requested  the  complainant  to

await  for  some  time  and  assured  to  clear  the  amount  of  2(two)

cheques  at  a  time.  Thereafter  on  13.12.2010  the  complainant

deposited  two  cheques  bearing  nos-752440  dated  10.10.2010  for

Rs.35,000/-  and  752441  dated  13.12.2010  for  Rs.40,000/-  in  his

savings bank account with United Bank of India, Tinsukia Branch but

the said cheques were returned unpaid by the bank for the reason “

fund insufficient”.

3. The complainant thereafter issued legal notice to the accused

through  his  advocate  Sri  Gautam  Chakraborty  being  notice  dated

21.12.2010 requiring and notifying the accused to pay the amount of

cheques.The said notice was delivered on 22.12.2010. But the accused

failed  and  neglected  to  pay  the  same  even  after  receipt  of  the

notice.As such the complainant  lodged this  complaint  under section

138 of the Negotiable Instruments Act, 1881. 

4. The  accused  was  called  upon  to  enter  trial  and  upon  his

appearance  the  particulars  of  offence  under  section  138  of  the

Negotiable  Instruments  Act,1881 was  explained to  him to  which  he

pleaded not guilty and claimed to be tried. 



5. Sri Pannalal Dey, who is the complainant, examined himself in

support of the case as CW 1.

6. The defence case is of denial as is evident from the statement of

the  accused recorded under  section  313 of  CrPC.  The  accused has

denied the fact  of  issuance of  the said cheque in question and the

liability  as alleged.  It  is  submitted that  the accused handed over  3

cheques  as  security  to  the  complainant  for  the money paid  by  the

complainant to invest.

7. I have heard the learned counsels for both the parties. 

8. Upon  hearing  and  on  perusal  of  record  I  have  framed  the

following points for determination in order to arrive at a definite finding

as regards the dispute in this case:

(1) Whether the accused issued the cheque for the discharge of any

legally enforceable debt or liability? 

(2) Whether the cheque was dishonoured for “Funds Insufficient” in the

account of the accused?

(3) Whether the accused received the demand notice issued by the

complainant regarding the dishonour of the cheque? 

(4) Whether the accused has committed the offence under section 138

of the Negotiable Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT  NO.1:     Whether  the  accused  issued  the  cheque  for  the

discharge of any legally enforceable debt or liability? 

9. The  complainant  had  contended  that  the  accused  owed

Rs.2,28,000/- to him and in discharge of the aforesaid debt the accused

gave him the cheques in question.

10. Sri  Pannalal  Dey,  the  complainant  has  examined  himself  in

support of the case as CW1. He has stated that the accused was doing

activities of share sub- broker and commission agent. Out of personal

intimacy  the  accused  approached  him  to  invest  his  savings  in  SBI

Magnum Gift Fund and other mutual funds. Accordingly on good faith



he  paid  the  accused  a  sum  of  Rs.2,28,000/-  on  different  dates.

Thereafter  on  15.09.2010  he  came  to  know  that  the  accused  had

missappropriated  the  entire  amount  of  Rs.2,28,000/-;  the  accused

admitted his guilt and requested him not to report the matter to police

and handed him 4 nos of cheques bearing cheque no-752440 dated

10.10.2010 for Rs.35,000/-,  cheque no-752441 dated 13.10.2010 for

Rs. 40,000/-, cheque no-752442 dated 31.01.2011 for Rs. 75,000/- and

cheque no-752443 dated 28.02.2011 for Rs.78,000/-  drawn on Dena

Bank, Tinsukia Branch. On 14.10.2010 the complainant deposited the

cheque  no-752440  dated  10.10.2010  for  Rs.35,000/-  in  his  savings

bank account no.225819 with United Bank of India, Tinsukia Branch,

but the said cheque was returned unpaid by the bank for the reason

“fund insufficient”. The complainant intimated the same to the accused

person  and then  the  accused person  requested  the  complainant  to

await  for  some  time  and  assured  to  clear  the  amount  of  2(two)

cheques  at  a  time.  Thereafter  on  13.12.2010  the  complainant

deposited  two  cheques  bearing  nos-752440  dated  10.10.2010  for

Rs.35,000/-  and  752441  dated  13.12.2010  for  Rs.40,000/-  in  his

savings bank account with United Bank of India, Tinsukia Branch but

the said cheques were returned unpaid by the bank for the reason “

fund insufficient”. The complainant thereafter issued legal notice to the

accused through his  advocate Sri  Gautam Chakraborty  being notice

dated  21.12.2010  requiring  and  notifying  the  accused  to  pay  the

amount of cheques. The said notice was delivered on 22.12.2010. But

the accused failed and neglected to pay the same even after receipt of

the  notice.  As  such,  the  complainant  lodged  this  complaint  under

section  138  of  the  Negotiable  Instruments  Act,  1881.  He  further

deposed that he made photo copies of the original documents and filed

the photo copies with the complaint petition. That on 05.09.2018 he

lost the original copies of the cheque no.752440 dated 10.10.2010 for

Rs.35,000/- and cheque no.752441 dated 13.10.2010 for Rs.40,000/-;

he reported the lost to the Officer in Charge, Tinsukia Police Station.

During  his  cross  examination  he  deposed  that  Ext-1  is  not  signed

anywhere by the accused and none has witnessed the execution of Ext-

2. Ld Defence counsel suggested that Ext-1 was handed over to him by

the accused,Ext-2 was not signed by the accused and that no cheque

was issued by the accused to him for which he could not produce and



exhibit  the  original  cheque  befor  the  court.  CW  1  denied  all  the

suggestions.

11. The complainant side has also adduced the evidence of the Chief

Manager of United Bank of India, Tinsukia Branch Sri Topojit Mazumder

as PW 2. He deposed that the account number 22581 was converted to

225819 after systemization;  Ext-3 and Ext-4  are the cheque return

memos issued by Dena Bank, Tinsukia; Ext-5 and Ext-6 are the deposit

slips which were deposited in savings account no-225819 in the name

of P.L. Dey; Ext-7 and Ext-8 are the cheque return memos issued by

UBI,  Tinsukia  Branch;  Pannalal  Dey  maintains  a  savings  account

number  225819 in United Bank of India. During cross examination he

deposed that he has been working at UBI Tinsukia Branch since 2017

and as such he does not have personal knowledge about what he has

stated in his examination in chief; he has not seen the original cheque

which was forwarded to Dena Bank from his Bank; he has no personal

knowledge regarding the genuinity of the cheque and signature in Ext-

12 and Ext-13.

12. The  complainant  side  has  also  adduced  the  evidence  of  the

Branch Manager of Dena Bank, Tinsukia Branch Sri Hillol Debnath as

PW 3. He deposed that Ext-18 is the account opening application form

of the accused along with signatures of the accused in Ext-18(1), Ext-

18(2) and Ext-18(3); Ext-19 is the specimen signature of the accused;

Ext-20  is  the  cheque  requisition;  in  particular  account  number

065111000259 they had issued cheque book bearing cheque leaves

number from 752426 to 752450 to the accused on 15.05.2010 as he

was an account holder; at present the cheque books are directly issued

from Mumbai Head Office due to introduction of CBS system; Ext-3 and

Ext-4 pertains to  cheque no-752440 and 752441 respectively;  Ext-3

and  Ext-4  were  issued  to  UBI  Tinsukia  as  those  cheques  were

dishonoured due to insufficient fund; the cheque leaves were issued to

the  accused  through  Ext-20;  from  Ext-3  and  Ext-4  it  is  clear  that

cheque  numbers  752440  and  752441  were  dishonoured  on

presentation  due  to  insufficient  funds.  During  cross  examination  he

deposed that he has been working as Branch Manager of Dena Bank,

Tinsukia  Branch  since  07.01.2019  and  as  such  has  no  personal



knowledge as to presentation, dishonour and issue of cheque leaves to

the accused; he cannot say whether Ext-13 and Ext-14 was issued to

the accused by their bank as he has not seen the cheques in question

in the court.

13. The accused during his examination u/s- 313 of Cr. P.C. denied

the fact of issuance of the cheque in question. It is submitted that the

accused  handed  3  cheques  as  security  to  the  complainant  for  the

money paid by the complainant to invest.

14. Defence side had denied the fact of issuing the cheque to the

complainant.  According to the Defence,  the accused  handed over  3

cheques  as  security  to  the  complainant  for  the money paid  by  the

complainant to invest.

15. Moreover Defence side had taken the plea that the complainant

side has not shown the debt for which the cheque was issued to the

complainant. But the accused in his statement u/s-313 of CrPC stated

that that he issued 3 cheques as security for the amount paid by the

complainant to invest. It proves that the accused received money from

the complainant to invest. But according to the defence side the said

money was  refunded to the complainant  and no specific  amount  is

admitted by the defence. According to the defence nothing is due to

the complainant. Again the Defence has taken the plea that the Letter

pad was not signed by the accused. 

16. The Defence has also taken the plea that the that the execution

of the letter by accused while payment of cheques was not witnessed

by anyone and the same is admitted by the complainant. Thus, it is not

proved that there is any legally enforceable debt.

17. Complainant side also took the plea that the original cheques

were lost  and photocopies  of  those cheques were  exhibited and as

such the accused had not issued those cheques. The complainant in

this regard has lodged an FIR before police about the loss of the said

cheques. But the FIR is not proved by adducing sufficient evidence.

Thus, it is seen that the complainant side could not prove that there is



any legally enforceable debt. The original cheque is not adduced by the

complainant  side and the plea of  its  loss  is  also not  proved.  Under

such, circumstance, I am of the opinion that the complainant side could

not make out its case. Though the accused in his statement U/S 313 of

CrPC has stated that he issued 3 cheques as security cheques, it can

not be accepted as admission, because admission should be clear. In

this case, the accused does not admitted his liability and also stated

that he had issued blank cheques only, not the cheque of the specific

amount. Thus, I am of the opinion that the complainant side could not

discharge  the  liability  of  establishing  the  fact  that  the  cheque  in

question was issued by the accused for any legally enforceable debt.

18.         DECISION:   The cheque was not issued for the discharge of a

legally enforceable debt.

POINT NO.2:     Whether the cheque was dishonoured for “Insufficient

funds” in the account of the accused? 

19. The  complainant  as  CW  1  has  deposed  that  a  cheque  was

presented to his bank for encashment, but the same was dishonoured

because  of  “Insufficient  funds”  in  the  account  of  the  accused.  The

complainant has produced the cheque return memo and the same is

marked as Exhibit 3 and Exhibit 4. Moreover PW 3 (Branch Manager of

Dena Bank , Tinsukia Branch) have deposed that from Ext-2 and Ext-3

it is clear the said cheques were dishonoured on presentation due to

insufficient funds. CW1 was not cross examined in this regard; PW 3

was cross examined in this regard wherein PW 3 stated that he does

not have any personal knowledge as to presentation, dishonour and

issue  of  cheque  leaves  to  the  accused  but  there  are  documental

evidences such as Ext-20 cheque requisition to show that the cheques

were issued to the accused, Ext-3 and 4 cheques return memos which

proves the dishonour of cheques as such it is held that the said cheque

was dishonoured. 

20. In  addition  to  the  above,  the  section  146  of  the  Negotiable

Instruments Act, 1881 provides for statutory presumption as regards

the  cheque  return  memo  issued  by  the  bank  in  respect  of  the



dishonour of the cheque; hence it  is held that the said cheque was

dishonoured due to insufficient funds in the account of the accused. 

21.         DECISION:   The cheque was dishonoured for “Insufficient Funds”

in the account of the accused.

POINT NO.3:   Whether the accused received the demand notice issued

by the complainant regarding the dishonour of the cheque? 

22. The complainant  as  CW 1 has  stated that  he had issued the

demand notice in respect of the dishonour of the said cheque through

his advocate on 21.12.2010 by registered post. The complainant has

produced the said notice and the same is marked as exhibit 9.  The

complainant has further deposed that the said notice was delivered to

the accused on 22.12.2010. The complainant has also exhibited the

A/D card as Ext-11. From the Ext-11 A/D card it is seen that the said

notice was received by Satyabrat Sen who is the father of the accused.

The accused in his statement u/s-313 of CrPC himself admitted the fact

that he received the said notice. Thus there is no dispute in this regard.

23.         DECISION:   The demand notice was served upon the accused.

POINT NO.4:   Whether the accused has committed the offence under

section 138 of the Negotiable Instruments Act, 1881? 

24. The offence under section 138 is complete on the satisfaction of

certain conditions which are that the cheque has to be issued on the

account maintained by the accused and that  the cheque has to be

issued for the discharge of a debt or liability. It is further provided that

the said cheque has to be deposited within six months of its issuance

or within its validity and that the notice regarding the dishonour of the

cheque for insufficient funds ought to be given within 30 days of the

receipt of information regarding the dishonour. 

25. In the instant case at hand it is already held that the cheques

were dishonoured due to the ground “Insufficient funds”. The cheques

were presented within six months for encashment. The cheques were

dishonoured  on  14.12.2010  as  is  revealed  from  the  cheque  return



memos;  and the  demand notice  was  issued by the complainant  on

21.12.2010,  which  is  within  30  days  from  the  date  of  receipt  of

information of dishonour.

26. The said notice was received by the accused on 22.12.2010. The

complainant  had  thereafter  instituted  this  complaint  on  04.02.2011

which is after expiry of 15 days from the date of receipt of demand

notice by the accused and within one month after expiry of the said

period of 15 days, i.e., within one month of arising the cause of action. 

27. However it is not proved that the accused had issued the cheque

in question for any legally enforceable debt.

28. In view of the above discussion it is held that all the ingredients

of the offence under section 138 of the Negotiable Instruments Act,

1881 are not fully satisfied in the instant case. Hence it is held that the

accused  has  not  committed  the  offence  under  section  138  of  the

Negotiable Instruments Act, 1881.

29.         DECISION:   The accused has not committed the offence under

section 138 of the Negotiable Instruments Act, 1881.

30. In  view  of  the  discussions  made  above  and  the  decisions

reached in the foregoing points for determinations it is held that the

accused  has  not  committed  offence  under  section  138  of  the

Negotiable Instruments Act, 1881 and as such the accused is acquitted

from  the  charge  of  offence  under  section  138  of  the  Negotiable

Instruments Act, 1881.

The case is disposed of on contest. Given under my hand and

the seal of this court on this the 20th day of April, 2019 at Tinsukia.

                                                                          (C. Khanikar)

                                                      Additional Chief Judicial Magistrate, 

   Tinsukia



APPENDIX

PROSECUTION EXHIBITS:

1) Exhibit  1- Letter Pad of Soumen Sen

2) EXHIBIT 2- Copy of  Writing through which accused issued cheques

3) EXHIBIT 3- Cheque Return Memo of Dena Bank

4) EXHIBIT 4- Cheque Return Memo of Dena Bank

5) EXHIBIT 5- Pay in slip of UBI

6) EXHIBIT 6- Pay in slip of UBI

7) EXHIBIT 7-  Cheque Return Memo of UBI

8) EXHIBIT 8-  Cheque Return Memo of UBI

9) EXHIBIT 9-   Copy of Legal notice issued to accused

10) EXHIBIT 10-  Copy of  Postal receipt

11) EXHIBIT 11-  Copy of Acknowledgement card

12) EXHIBIT 12-  Copy of FIR regarding loss of cheques

13) EXHIBIT 13-  Copy of cheque no-752440 dated 10.10.2010 of Rs. 
35,000/-

14) EXHIBIT 14-  Copy of cheque no-752441 dated 13.10.2010 of Rs. 
40,000/-

15) EXHIBIT 15-  Copy of summon to Branch Manager, Dena Bank, 
Tinsukia

16) EXHIBIT 16-  Account Opening form of complainant in United Bank 
Of India.

17) EXHIBIT 17-  Copy of summon to Branch Manager, Dena Bank, 
Tinsukia

18) EXHIBIT 18-  Account Opening form of accused in Dena bank, 
Tinsukia

19) EXHIBIT 19-  Specimen signature of the accused .

20) EXHIBIT 20-  Copy of cheque requisition.

DEFENCE EXHIBITS

Nil



PROSECUTION WITNESSES

1) Sri Pannalal Dey, Complainant

2) Sri Topojit Mazumder, Chief Manager, United Bank of India, Tinsukia 
Branch.

3) Sri Hillol Debnath, Branch Manager, Dena Bank, Tinsukia Branch.

DEFENCE WITNESSES

Nil                                                    

                                                                      (C. Khanikar)
                                                      Additional Chief Judicial Magistrate, 

   Tinsukia


