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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :

TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 273/14

             Under Section 447/294/506/34 of the Indian Penal Code

           The State of Assam............................................Complainant

                                      -Versus-

(i) Sri Babul Dey

(ii) Smt.Sikha Dey………………………...................Accused persons

Appearance :

             Smti. Jamila Khatoon, 

             Ld. Addl. Public Prosecutor..........................For the State

             Sri Binod Kr.Sharma

             Ld. Advocate...............................For the accused persons.

 

Evidence recorded on         : 02.02.16, 26.04.16, 26.08.16,       

                                             15.12.16, 23.06.17, 28.03.18.

          Date of Argument               : 04-04-19.

          Date of Judgment               : 20.04.19.
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                                              J   U  D  G  M  E  N  T

1. The  prosecution  case  in  brief  is  that  on  05.02.14  the

complainant  Sri  Ramadhar  Gupta  lodged  an  Ejahar  before  the

Superintendent  of  Police,  Tinsukia  District  stating  inter-alia that  on

26.01.14 at about 4 pm, Tinsukia police had arrested the complainant

from  his  house  upon  a  false  and  fabricated  ejahar  lodged  by  one

Smt.Sudha Dey  wife of Sri Babul Dey, a resident of Tingrai Habi Gaon,

P.O-Sripuria,  PS  &  Dist-Tinsukia  and  the  Tinsukia  police  took  the

complainant to Tinsukia PS and later on released the complainant from

the lock up . Police also took his thumb  impression in a blank paper in

front of the relatives of the complainant.  In the police lock up, he had

indergone  mental  harassment  due  to  the  type  of  conduct  of  the

concern lady and because of her false alleged allegation.

It is also submitted in the Ejahar that since then, he used to lead

his life under constant  fear from Smt.Sudha Dey  and her husband.

Even thereafter,  the above named lady and her husband had been

continuously harassing him mentally and physically on each and every

matter and she had an evil eye on his plot of land and are pressurizing

him to handover the possession of his landed property.  It  is further

alleged in the Ejahar that both the above named culprits had forcefully

taken  the  signature  of  the  complainant  and  his   father  over  blank

stamp papers by misguiding and upon misconception  and putting him

and his father in  fear of  grievous hurt.  Since 27.01.14 the accused

persons had been threatening  him and his family members that they

would cause his death through their hiring labours and set fire in the

house of the complainant in the night.  Hence, he filed this case.

2. On  receiving  the  Ejahar,  the  Superintendent  of  Police,

Tinsukia forwarded the ejahar to the Officer-In-Charge of Tinsukia P.S.

for  registring  a  case.  Accordingly  the  Officer-in-Charge,  Tinsukia  PS

registered a case vide. Tinsukia P.S case No.115/14 u/s 385/34 of IPC.

The police investigated the case and filed charge sheet against the

accused persons Sri Babul Dey and Smti Sikha Dey u/s 447/294/506/34

of  the  Indian  Penal  Code.  Summon  was  served  upon  the  accused

persons.   On appearance of the accused persons,  the particulars of

offences u/s 447/294/506/34 of IPC were read over and 
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explained to the accused persons to which they pleaded not guilty and

claimed to be tried.

  3. The prosecution examined 6 (Six) PWs. The defence was

of total  denial.  Written statement of  the accused was submitted by

defence side. Heard the argument and perused the evidence on record

carefully. 

Points for determination

  4.           The following points are considered for determination

of this case:                 

i) Whether the accused persons on 26.01.14 at

about  4  pm  in  furtherance  of  common

intention  committed  criminal  trespass  by

entering into the house of the complainant Sri

Ramadhar  Gupta  and  thereby  liable  to  be

punished for offence u/s 447 of IPC?

ii) Whether the accused persons on 26.01.14 at

about 4 pm in furtherance of their common

intention  abused  the  complainant  Sri

Ramadhar Gupta with filthy language causing

annoyance to others and thereby liable to be

punished for offence u/s 294/34 of IPC?

iii) Whether the accused persons on 26.01.14 at

about  4  pm  in  furtherance  of  common

intention  threatened  the  informant  and  his

relatives with dire consequences to their life

thereby liable to be punished for offence u/s

506/34 of IPC?

Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidence for

establishing their case:   
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  6. PW-1,  Sri  Ramadhar  Gupta,  the  informant  of  the

case deposed in his evidence that he lodged this case against accused

Sikha Dey and Babul Dey, both are husband and wife in relation. He

has four katha of land at Tingrai Habi Gaon, which is his  ancestral

property. The two accused persons earlier used to live at Duliajan and

thereafter, about 8 years earlier they came and stayed at the backside

of their house over their own land after building a house there.  On 26th

January, 2014 at about 3 p.m. he himself and family members were

putting up a bamboo fencing in the vegetable garden situated at their

backside of their house.  At that time the two accused persons came

and  asked  them  to  stop  the  fencce  from  being  erected.  The

complainant and his relatives told that they were putting up the fence

on their own land.  Hearing this, Sikha Dey picked up a bamboo stick

and hit Ram Bharosh Gupta, his brother, who had come to visit him

from Bihar and he sustained injuries on his left hand. He was bleeding

as a result of  the said injury. Thereafter, hearing the hue and cry the

people from village nearby came and separated two parties and sent

them home. Thereafter, the two accused went and lodged an ejahar

against the informant.  PW1, the informant was picked up by police

and thereafter, coming back from the police he lodged the ejahar.  He

was  let  to  go  from police  station  after  he  engaged  advocate.   He

lodged this  case  on 5th February,  2014.   The  accused  persons  had

attacked them on 26th, 27th and 28th January, 2014.  They broke the

fence and damaged their  goods and used foul  language.  He came

back home from police station on 27th January, 2014.  His wife Suman

Devi and sister Arati Kumari were present when the accused attacked

them.  On 28th January, 2014 also the accused and other Adivashi boys

used  slang  language  against  them.  He  had  put  finger  impression

signature on the ejahar. 

7. PW-2  Sri  Amarnath  Yadav  has  deposed  in  his

evidence that he knew the complaiant  Ramadhar Gupta as well  as

the accused persons namely Babul Dey and Sikha Dey. The occurrence

took place on 26.01.2014 at about 3 pm. He was present in his house

at that time.  By hearing hue and cry near the house of Ramadhar he

came out near the house of Ramadhar.  Sikha and Babul Dey abused

filthy language towards PW2.  Sikha Dey told that he took her money.
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But,  Ramadhar did not take any money from her.  Sikha Dey called

police. Police took Ramadhar and kept him in his custody for one night.

Sikha Dey told him that if he would give them back side passage of

their  land then only he would be released from the police custody.

Then on the next day i.e. on 27th  Ramadhar got released from the PS. 

8.   P.W.-3 Smt.Suman Gupta  deposed in her evidence

that the she is the wife of the complainant Sri Ramadhar Gupta , who

had lodged ejahar against Babul Dey and Sikha Dey.  On 26.01.2014 at

about 3 pm the family members of the complainant were putting up a

bamboo fencing to grow vegetables inside their boundary which was

earlier  erected  and  broken  by  the  accused  persons.  The  accused

persons came up and  told that they were putting up the fence inside

the boundary of their land.  The accused persons had also assaulted

the brother in law of the Suman Gupta namely Ramdaras Gupta who

sustained grievously injury on his hand and blood was oozing out from

the  said  injury.  Then  both  of  the  parties  had  entered  into  an

altercation.  Ramdaras Gupta lives in Bombay but he was present at

the  time  of  incident.   Lateron,  accused  had  lodged  a  case.   Her

husband was under the custody of police for two days and after his

released he again lodged case.

9.  P.W.4-Sri Monoj Kr.Gaur  deposed in his evidence that

that he knew the complainant Sri  Ramadhar Gupta as well  as   the

accused persons Babul Dey and Sikha Dey.  His house is situated near

their house. The occurrence of this case took place on 26.01.2014 in

between 3 pm to 6 pm.  During the time of occurrence the wife of the

complainant called him near her house.  When he approached to her

house he saw that the bamboo fencing of the complainant was lying

broken and he saw the accused Smt.Sikha Dey nearby the accused

Babul Dey was at some distance. He heard accused Sikha Dey abusing

the wife of the complainant.  After sometime, he left the place.

              10. PW5-Sri Shyam Gupta  deposed in his evidence that he

knew the  informant  Ramadhar  Gupta  as  well  as   accused  persons

namely Babul Dey and Sikha Dey.  About one year ago one day when

he came to his house after selling vegetables, he heard from his wife
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that  there  was  a  quarrel  between the  accused  Babul  Dey and the

informant Ramadhar Gupta due to some land dispute.

11. PW6-Sri Jugen Borah is the investigating Officer of the

case  and  he  deposed  in  his  evidence  that  on  13.02.2014  he  was

posted at Tinsukia PS as SI of police.  On that day, the O/C, Tinsukia PS

endorsed to him the FIR and after entering the same as Tinsukia PS GD

No.555 dated 13.02.2014 .  Ext.1 is  the forwarding letter of  the SP,

Tinsukia  and  Ext.1(1)  is  the  signature   of  Mr.L.  Doungal,  the  then

Addl.S.P,  Tinsukia.   Ext.1(2)  is  the  signature  of  Inspector  Makhan

Borah,  the  then  O/C  of  Tinsukia  PS  with  his  endorsement.   After

assuming the charge of pre steps, he visited the PO situated at Tingrai

Habi Gaon, Tinsukia and after inspecting the PO he drew up the sketch

map  of  the  PO.   Ext.2  is  the  said  sketch  map  and  Ext.2(1)  is  his

signature. He recorded the statement of the complainant Sri Ramadhar

Gupta  and  another  seven  witnesses.  Thereafter,  he  submitted  his

enquiry report to the O/C, Tinsukia PS written on the body of the FIR

lodged by Ramadhar Gupta.  Ext.3 is the said FIR and Ext.3(1) is his

signature with his report. On the basis of his report the O/C, Tinsukia

PS registered a case vide Tinsukia PS case No.115/14 u/s 385/34 of IPC

and  endorsed  the  case  to  him  for  investigation.  Ext.3(2)  is  the

signature of Inspector Makhan Borah, the then O/C, Tinsukia PS with

his endorsement. On 16.02.14 the FIR named accused Sri Babul Dey

and his wife Smt. Sikha Dey appeared before him at Tinsukia PS. He

interrogated them in connection with  the case and after their arrest

he  released  them  on  bail.  After  completion  of  investigation,  he

submitted charge sheet against both the arrested accused Sri Babul

Dey and Smt. Sikha Dey u/s 447/294/506/34 of IPC. Ext.4 is the said

charge sheet and Ext.4(1) is  his signature.

12. Heard the Ld. Counsel for the accused and the Ld.

Addl. P.P. Going through the evidence on record it is reflected that out

of six prosecution witnesses, PW6-Sri Jugen Borah is the investigating

Officer  of  the  case  and  he  deposed  in  his  official  capacity.  The

Investigating Officer himself stated that he found false allegations to

be made in the Ejahar. PW1 Shri Ramdhar Gupta is the informant of

the case and PW3 Smti Suman Gupta is the wife of the informant and
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they are related witnesses.   PW2 Shri Amarnath Yadav, pw4 Shri Monoj

Kumar Gour, PW5 Shri Shri Shyam Gupta are the three independent

witnesses.  The evidence of the independent witnesses did not depose

anything with regard  to the allegations made in the Ejahar regarding

threat given by the accused persons that  they would cause  death of

the complainant through their hiring labours and would  set fire in the

house of the complainant in the night.  Even the complainant in his

examination in chief did not depose anything regarding threat given

to him on the day of occurrence by the accused persons. The wife of

the complainat PW3 also remained silent on this count. Hence offences

u/s 506 I.P.C. is not proved beyond reasonable doubt. 

   13.     So far as offences u/s 294 I.P.C. is concerned,   the

independent  witness  PW2  deposed  that  Smti  Sikha  Dey  told  that

Rameswar had taken money. But same does not amount to uttering of

filthy language by the accused Smti Sikha Dey. PW2 claimed to be eye

witness and he would have been the best person to depose in details

regarding obscene words used or filthy language used by the accused

persons, if any.  But this witness is silent with regard  to uttering of

filthy  language by  the  accused  persons.  Pw4 Shri  Monoj  Gour  also

could not specifically state what filthy language was uttered by the

accused eprsons.   PW5 also remained silent on this count.  Thus no

specific filthy language or obscene words is seemed to be uttered by

the  accused  persons  on  the  day  of  occurrence  as  none  of  the

witnesses deposed in support of the allegations made in the Ejahar.   

14. Moreover, prosecution also failed to prove by way of

evidence that the accused persons had entered into the land of the

accused persons or came to their house. As per the Ejahar , the whole

occurrence  took place in the backside of  the house of  the accused

persons  wherein  the complainant  and his  relatives  were putting on

fencing . The element of common intention is also not proved as there

is no evidence to prove that there was prior meeting of mind of the

accused persons to commit offence. Another point to be noted is that

the occurrence took place on 27-01-2014 as mentioned in the F.I.R. but

the Ejahar was lodged on 05-02-2014. There is no reasonable ground

shown in the Ejahar regarding delay of so many days in  lodging of

Ejahar.  The evidence also points to the fact that the accused persons
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had earlier  instituted one criminal  case against the complainant for

which  he  was  taken  to  the  police  station  on  26-01-2014.  All  these

circumstances  raises  a  doubt  regarding  the  genuiness  of  the

allegations made in the Ejahar by the complainant. 

Considering the above reasons, I find that the prosecution

failed  to  prove  the  ingredients  of  Sections  447/294/506/34  of  IPC

against the accused persons beyond reasonable doubt.  Accordingly,

the accused persons Sri Babul Dey and Smti Sikha Dey are  acquitted

from  the  offences  punishable  u/s  447/294/506/34  of  IPC  and  I

exonerate the accused persons from the above offences, setting them

at  liberty  forthwith.  The  bail  bonds  shall  stand  cancelled  after  six

months. 

13. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 20th day of

April, 2019.

Dictated and corrected by me.

     (A.Bhattacharyya)                                (A.Bhattacharyya)
Chief judicial Magistrate,                                  Chief Judicial Magistrate,

Tinsukia.                                                                    Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Ramdhan Gupta.

P.W2-Sri Amarnath Yadav.

P.W3-Smt.Suman Gupta.

PW4-Sri Monoj Kr.Gour.

PW5-Sri Shyam Gupta.

PW6-Sri Jugen Borah.

PROSECUTION EXHIBITS  :

Ext.1- Forwarding letter of the SP, Tinsukia.

Ext.1(1)- signature of Mr.L.Doungal, the then Addl.S.P, Tinsukia

Ext.1(2)-signature of Inspector Makhan Borah, the then O/C of  

Tinsukia PS.

Ext.2-Sketch map.

Ext.2(1)-signature of PW6.

Ext.3- FIR

Ext.3(1)- signature of PW6.

Ext.3(2)-signature of Inspector Makhan Borah, the then O/C,     

Tinsukia PS.

Ext.4- charge sheet.

Ext.4(1)-signature of PW6.

                

                  (A. Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


