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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                G.R. Case No. 3010/2014

                     Under Section 304(A) of the Indian Penal Code

           The State of Assam..........................................Complainant

                                      -Versus-

Sri Padmadhar Borah......................................Accused person

Appearance :-

             Sri Jamila Khatoon,

             Ld. Addl. Public Prosecutor............................For the State

             Sri Bidyut Duarah

             Ld. Advocate...............................................For the accused

 

Evidence recorded on        : 10.03.2016, 24.08.2016, 
   09.04.2018, 16.05.2018.

          Date of Argument              : 23.04.2019

          Date of Judgment              : 26  .04.2019
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                                      J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 08-11-2014

the complainant Sri Narayan Kurmi filed an Ejahar before the Officer-In-

Charge of Makum Police Station stating inter alia that on 08-11-14 at

about 09.45 am the 55905 Passenger Train on its way from Dibrugarh

to Lido smashed a lady at Makum as it was coming in a  high speed.

The driver of the train tried to flee from the place of accident. Hence,

he filed this case.

                     2. On  receiving  the  Ejahar,  the  Officer-In-Charge,

Makum  PS  forwarded  the  same  to  the  O/c,  GRPS,  Tinsukia  for

registration of a case. Accordingly Officer-in-charge of  Tinsukia G.R.P.S.

registered a case vide Tinsukia G.R.P.S. Case No. 29/14 u/s 304(A) of

IPC.  The police investigated the case and filed charge-sheet against

the accused Sri Padmadhar Borah u/s 304(A) of the Indian Penal Code.

Summons was served upon the accused person. On appearance of the

accused person copy was furnished and the particulars of offence u/s

304(A) of IPC was read over and explained to the accused person, to

which he pleaded not guilty and claimed to be tried.

 3. The  prosecution  examined  4  (Four)  Pw.s.   The

defence  was  of  total  denial.  Heard  the  argument  and  perused  the

evidence & record carefully.

Point for determination

  4.           The  following  points  are  considered  for

determination of this case:

1.    Whether the accused person on 08-11-

2014 at  about 09-45 am at Makum drove

the 55905 Up Passenger Train in a rash and

negligence  manner  and caused death  of  a
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lady and thereby liable to be punished under

section 304(A) I.P.C.?

Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidence for

establishing their case:   

  6. PW-1, the informant Sri Narayan Kurmi deposed in

his evidence that he was the Secretary of Makum Branch of Assam Tea

Tribes  Students  Association.  On  8-11-2014  at  about  10  am  one

passenger train was coming from Dibrugarh side towards Ledo. Before

reaching Makum station there is a railway crossing. At that time the

said crossing was closed. Before reaching the said railway crossing the

train smashed one lady and dragged her about 400 meters. The train

did not stop at Makum station but stopped after crossing the Makum

station. The train was on speed. The woman died on the spot. Many

people  gathered.  He  was  also  present  and  he  personally  saw  the

accident. They informed the police. Police arrested the driver. He had

not seen the driver of the train. After that police and the family of the

victim came to the place of occurrence and took the dead body to

Tinsukia. He filed the ejahar in the Makum P.S. Ext. 1 is the said FIR

and Ext. 1(1) is his signature. Police recorded his statement.

                      7. Pw.2 Sri Tileswar Rajput has no personal knowledge

about the accident as he did not see the accident himself and heard

about the accident from his sister. He deposed in his evidence that the

deceased Lakhimoni was his elder sister.  In the year 2014 one day

Lakhimoni along with his another sister Kamla were coming in a bus

and they got down from the said bus near Makum Railway corssing to

go to Rajgorh. At that time Lakhimoni was hit by a train and she was

seriously injured in the said accident. The train dragged Lakhimoni up

to the Makum railway station. Kamala immediately rushed to him and

reported  the  matter  to  him..  He  took  Lakhimoni  to  Tinsukia  Civil
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Hospital  in an ambulance but she succumbed to her injuries. Police

prepared inquest report on the dead body of the deceased Lakhimoni

and he  put  his  thumb impression  on  the  said  inquest  report.  After

performing postmortem the dead body of Lakhimoni was handed to us

for cremation.

8. PW.3 Sri Arjun Basfore deposed in his evidence that

he is a railway employee working as a gate man. The occurrence took

place in the year 2014 at around 9:00 A.M. At the time of occurrence

he  was  a  railway  gate  man  and  his  duty  was  at  the  railway  gate

situated ahead of Makum Railway station. At that time, a passenger

train was due to cross railway gate coming from Dibrugarh towards

Ledo. For passing the said passenger train, he closed the said railway

gate.  At  that  time  two  ladies  proceeded  from  the  side  of  NH-37

towards Digboi Road and tried to cross the railway track from below

the closed gate. He along with  public shouted  the said ladies, but

they did not stop . One of the ladies could not cross, but another lady

was hit by the passing passenger train while crossing from below the

closed  gate   and  in  the  processes  she  was  dragged  upto  Makum

Railway  Station  and  the  driver  of  the  said  passenger  train  namely

Padmadhar Borah stopped the train at  Makum Railway station.  The

neighbouring people gathered at the site of Makum Railway Station

and the said lady was taken in an Ambulance for medical treatment.

Later on he came to learn that the said lady succumbed to her injury.

9. PW.4  Sri  Keshob  Ch.  Borgohain  deposed  in  his

evidence that in the year 2014 he was working as Assistant Loco Pilot

and  the  accused  Padmadhar  Borah  was  the  pilot.  On  the  day  of

occurrence  at around 9 A.M, he as an assistant loco pilot was assisting

the accused in bringing train No. 905 from Dibrugarh to Ledo. During

passing  of  the  said  train,  the  railway crossing  gate  of  Makum was

closed  by  the  gateman.  After  getting  green  signal  their  train  was

passing  through  the  Makum Railway  crossing  but  at  that  time  two

ladies tried to  cross the railway line under the said gate. One lady
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managed to cross the railway line, but another lady got trapped under

the said train. He enquired the accused as to whether both the ladies

had crossed the railway line, upon which the accused told that they

had already crossed railway line. But one of the said lady got trapped

in the gapping of pressure safety of the railway engine and she was

dragged upto Makum Railway Station, where the accused stopped the

train. The gathered people rushed towards them and he managed to

escape by fleeing away from the train. The victim lady was taken to

hospital  in  an  ambulance  and  later  on  came  to  know  that  she

succumbed to her injuries.

10.      Heard the Ld. Counsel for the accused and the

Ld. Addl. P.P. Going through the evidence on record it is reflected that

prosecution failed to adduce evidence to the effect that there was rash

and negligent act on part of the accused person which resulted in the

accident.  PW-1,  the  informant  Sri  Narayan  Kurmi  deposed  in  his

evidence  that  the  level  crossing  was  about  150 meters  before  the

Makum  railway  station  and  at  the  time  of  the  incident  the  level

crossing was closed and the victim crossed the railway line on their

own will knowing the level crossing to be closed. On the other hand a

train driver cannot stop a train on his own will. It is also a common

phenomenon that if  level crossing is down or closed no person can

cross the same. But the evidence reflects that the two ladies including

the victim crossed the railway crossing when the railway gate was

down and there was clear indication not to cross the railway track. This

fact is further affirmed by the evidence of PW3 Shri Arjun Basfor, who

is an eye witness and   deposed that at  the time the deceased was

crossing the railway track, the train had almost reached her and she

stop suddenly in the middle of the track. The accident had taken place

due to the fault of the deceased. PW4 Shri Keshab Ch Borgohain also

deposed  in  his  cross  examination  that  the  accident  in  which  the

deceased died took place due to her fault as she was not supposed to

cross the railway line while the train was passing. The accused is not
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at all responsible for the accident causing the death of the deceased.

Thus the evidence of prosecution witnesses is silent with regard to any

rash or negligent act on part of the accused resulting in offence u/s

304(A) I.P.C.

 11.   Considering  the  above  reasons,  I  find  that  the

prosecution failed to prove the ingredients of Sections 304(A) of IPC

against the accused person beyond reasonable doubt. Accordingly, the

accused person viz. Sri Padmadhar Borah is acquitted from the offence

punishable u/s 304(A) and I exonerate the accused person from the

above  offence,  setting him at  liberty  forthwith.  The bail  bond shall

stand cancelled after six months.

   12. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 26th

day of April, 2019.

Dictated and corrected by me.

       (Audri Bhattacharyya)                       (Smti Audri Bhattacharyya)
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

   Tinsukia.                                                      Tinsukia.
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Narayan Kurmi,

P.W2- Sri Tileswar Rajput,

P.W3- Sri Arjun Basfore,

P.W4- Sri Keshob Ch. Borgohain.

PROSECUTION EXHIBITS  :

Ext.1- Ejahar.

 

                

              (Smti Audri Bhattacharyya)        
    Chief Judicial Magistrate,

    Tinsukia. 


