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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

.

                                      NI Case No.  119/16

                              Under Section 138 of N.I Act

             M/s K.G. Traders............................................Complainant

                                      -Versus-

  Mr. Sowkhatul Islam Bora…………………………Accused person

Appearance :-

             Sri Rameshwar Sah

             Advocate ..............................................For the complainant

             Sri Brijesh Mishra

             Ld. Advocate...............................................For the accused

Evidence recorded on         :  12.10.17, 

          Date of Argument               :  20-02-19

          Date of Judgment               :  24  .04.19
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                                               J   U  D  G  M  E  N  T

 1.  The complainant M/s K.G. Traders filed this case

against the accused Mr. Sowkhatul Islam Bora under section 138 of

Negotiable Instrument Act,  1881(herein after called N.I  Act) alleging

that the accused had issued a cheque in favour of the complainant,

which was dishonoured by the drawee bank.

  2. The brief facts giving rise to the institution of this

case is that the Complainant Sri Khanjan Gogoi is the working partner

of M/s K.G. Traders, a partnership firm, having its principal  place of

business  at  Swahid  Khageswar  Bazar,  Parbotia  road,  Tinsukia.  The

accused is a businessman and runs his cattle feed business under the

head and style of M/s Bora Enterprise at Dikom, Dibrugarh. He was a

regular customer of the complainant firm who deals in poultry feeds

and chicks etc. and the complainant used to maintain computerized

ledger accounts of the accused firm and as per the ledger account

dated 27.03.15 an amount of Rs.4,93,131/- (Rupees Four Lakhs Ninty

Three Thousand and One Hundred Thirty One) was due to the accused.

On  several  occasions  the  complainant  made  demand  regarding

clearance  of  the  outstanding  amount  from  the  accused  and  the

accused accordingly issued an account payee cheque bearing cheque

no. “628976” 786002530.: 31 dated 02.06.16 for Rs.4,93,131/- drawn

on State Bank of India, Chabua Branch, discharge of the accounting

debt  of  the  accused.  The  complainant  presented  the  same  to  his

banker Allahabad Bank, Tinsukia Branch on 13.06.16 for the collection

of the cheque amount, during the period of its validity but the said

cheque was returned to the complainant as dishonoured due to the

reason of insufficient fund.  

3.  It is further submitted in the complaint petition that

the complainant, thereafter,  sent a notice under Section 138 of N.I.
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Act, by his Lawyer Sri R. Sah, Advocate, Tinsukia, on 22.06.16, through

registered  post  with  A/D  due  informing  to  the  accused  about  the

dishonor of the aforesaid cheque and asked for the payment of the

amount of the aforesaid dishonored cheque within 15 days of receipt

of the said notice. The said legal notice was dully served on 23.06.16.

Inspite of the receipt of the said notice the accused failed to pay the

dishonoured cheque amount of Rs.4,93,131,/- to the complainant. It is

alleged in the petition that the  accused in order to cheat and defraud

the complainant and without any intention to pay him the dishonoured

amount  of  the  cheque  issued  the  aforesaid  cheque.  Under  the

circumstances the complainant filed this case for realization of the said

amount.

4. On receiving the complaint petition the present case

was  registered and transferred to this Court for disposal. The accused

was  issued  summons  called  upon  to  enter  into  trial  and  upon  his

appearance copy was furnished and the particulars of offences u/s 138

NI Act was read over and explained to the accused person, to which he

pleaded not guilty and claimed to be tried. 

 5. The complainant filed the evidence on affidavit of the

complainant as PW-1 and he was cross examined by the defence. The

accused did not adduce any evidence .

        6.  The  defence  case  is  of  denial.  In  his  statement

recorded  u/s  313  Cr.P.C.  the  accused  had  denied  the  liability  as

alleged. It is submitted by the accused that the said cheque was taken

by the complainant only as security and the said cheque was blank

cheque and the date and amount was not mentioned. He submitted

that  he was  not  liable  to  pay  the whole  amount mentioned in  the

cheque as part payment made by him. Moreover  due to poor quality

of food, many of the chickens died. 

7.  Argument  heard  from  both  sides.  Heard  Learned

Counsel for both sides and perused the evidence on  record carefully. 
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Point for determination:

i) Whether the accused person issued cheque

No.  “628976”  786002530.:  31  dated

02.06.16 for  Rs.4,93,131/-  in  favour  of  the

complainant  for  discharge  of  any  part  of

legally enforceable debt or liability?

ii) Whether  the  cheque  was  dishonoured  for

insufficient  funds  in  the  account  of  the

accused?

iii) Whether the accused received the demand

notice issued by the complainant regarding

the dishonour of the cheque?

iv) Whether the accused has failed to repay the

cheque  amount  to  the  complainant  within

stipulated period and thereby committed the

offence under section 138 of N.I Act?

Discussions, Decisions And Reasons Thereof

   Point No. 1 : Whether the accused person issued cheque no.

“628976”  786002530.:  31  dated  02.06.16  in  favour  of  the

complainant  Bank  for  discharge  of  any  part  of  legally

enforceable debt or liability ?

8.  The  complainant  contended  that  the  accused  owed

Rs. 4,93,131/- to him and in discharge of aforesaid debt the accused

gave him the cheque in question. 

      9.  PW-1 Shri  Khanjan Gogoi, the representative of the

complainant firm M/s. K.G. Traders, a partnership firm has examined

himself as PW1. He deposed in his evidence that he is the Working
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Partner of M/s K.G. Traders a partnership firm, having its principal place

of  business  at  Swahid  Khageswar  Bazar,  Parbotia  road,  Tinsukia,

Assam, being represented and duly authorized by the other partner to

file this case. Ext. 1 is the photocopy of Partnership Deed, Ext.2 is the

power of  attorney and Ext.3  is  the Letter  of  Authority.  PW1 further

deposed that the accused is a businessman and runs his cattle feeds

business under the head and style of M/s Bora Enterprise at Dikom,

Dibrugarh  and  he  is  the  proprietor  of  the  said  concern.  He  was  a

regular customer of the complainant firm who deals in poultry feeds

and chicks etc. And the complainant used to maintain computerized

ledger accounts of the accused firm and as per the ledger account

dated 27.03.15 an amount of Rs.4,93,131/- (Rupees Four Lakhs Ninty

Three Thousand and One Hundred Thirty One) was due to the accused.

Ext.4 is the photo copy of ledger account of the accused. It  is also

deposed  that  the  complainant  made  demand  several  times  to  the

accused for discharge of his liability i.e. payment for the outstanding

amount shown in his ledger account  and as such the accused issued

an account payee cheque bearing cheque no. “628976” 786002530.:

31  dated  02.06.16 for  Rs.4,93,131/-  drawn on  State  Bank  of  India,

Chabua Branch, a multicity cheque payable at par at all branches of

SBI  against  discharge  of  the  accounting  debt  of  the  accused.  The

complainant  on  receipt  of  the  aforesaid  cheque  from  the  accused

presented the same to his banker Allahabad Bank, Tinsukia Branch on

13.06.16 for the collection of the cheque amount, during the period of

its validity but the said cheque was returned to the complainant as

dishonoured due to the reason of  “insufficient fund”. Ext.5 is  the

photocopy of the cheque no. “628976” 786002530.: 31 dated 02.06.16

for Rs.4,93,131/-, Ext.5(1) is the signature of the accused. Ext. 6 is the

return memo issued by SBI, Tinsukia Branch. 

           10. This  witness  was  cross  examined  by  Learned

Counsel for the defence and during cross examination, PW1   deposed

that he maintained ledger account for all parties who deals with his
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business and he submitted his ledger account in connection with the

accused.  He  did  both  cash  and  credit  dealing  with  his

parties/customers.  In  Ext.4  there  is  no  signature  of  auditor.  The

descriptions the materials which are dealt  with the customers were

being recorded in the ledger account. He had not submitted receipts

and vouchers signed by the customers or the accused  in this case. In

Ext.4, the signature of his accountant   is not present nor his name is

mentioned. Ext.4 has neither been certified by him nor by any other

authority.  His  partnership  firm M/s  K.G.  Traders  was  not  registered

under  Society  of  Registration.  Ext.1  the  deed of  partnership  is  not

registered nor the same is notarized. Ext.2 Power of Attorney was also

not  registered.  In  Ext.2,  his  signature  has  not  been  shown  as

“attested” by Aparna Gogoi. Ext.3 was not issued in their firm's letter

pad. He had not submitted any account or balance sheet for any year

showing outstanding balance against the accused. Ext.1 was executed

on 28.03.13. Ext.4 the ledger account shows it first entry on 01.04.12. 

11.   Heard  Learned  Counsel  for  the  accused  and  the

complainant.  The accused in his statement u/s 313 Cr.P.C. denied his

liability and stated that the cheque in question was issued for security

purpose only, and the said cheque was blank cheque and date and

amount was not mentioned on that cheque. The accused stated that

he was not liable to pay the whole amount mentioned in the cheque as

part payment made by him, due to poor quality of food, many of the

chickens died. 

12.  But  the  above  submission  of  the  defence  is  not

sustainable. If it was so as the accused had submitted, the accused

should have filed an Ejahar before Police regarding the misuse of the

cheque. But the accused did not lodge any complaint to the police in

this regard. Thus it can be seen that the defence side had simply taken

the  plea  but  not  substantiated  the  same.  On  the  other  side  the

defence side did not deny the fact of taking goods on credit from the

Complainant  by entering into an agreement. Moreover the defence
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side  admitted  that  due  to  poor  quality  of  food  supplied  by  the

complainant  many of the chickens died. 

13.  In  view  of  the  above  facts  it  appears  that  the

complainant side has proved its case whereas the defence could not

substantiate  its  plea. The   cheque  contained  the  signatures  of  the

accused and it was given to the Complainant  to present in the Bank.

Hence the presumption under Section 139 has been  raised but the

accused had not led any evidence to rebut the aforesaid presumption..

The Hon’ble  Apex court  in Kumar Exports vs. Sharma Carpets held “…

it shall be presumed, unless the contrary is proved, that the holder of a

cheque received the cheque of the nature referred to in Section 138

for the discharge, in whole or in part, of any debt or other liability”. “To

disprove the presumptions, the accused should bring on record such

facts and circumstances, upon consideration of which, the court may

either believe that the consideration and debt did not exist or their

non-existence was so probable that a prudent man would under the

circumstances of the case, act upon the plea that they did not exist...,”

it reiterated.

14.  In the citation of K.N. Beena Vs Muniyappan

and another cited in 2002 SCC (Cri) 14 Hon’ble Supreme Court held

that.... u/.s 118 of NI Act unless the contrary was proved, it is to be

presumed that  the  Negotiable  Instrument  (including  a  cheque)  had

been made or drawn for consideration. U/s 139 NI Act the Court has to

presume,  unless  the  contrary  was  proved,  that  the  holder  of  the

cheque received the cheque for discharge, in whole or in part,  of a

debt or liability. Thus in complaints u/s 138, the Court has to presume

that  the  cheque  had  been  issued  for  a  debt  or  liability.  This

presumption  is  rebuttable.  However,  the  burden  of  proving  that  a

cheque  had  not  yet  been  issued  for  a  debt  or  liability  is  on  the

accused.”
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15. Again  in  the  case  of  Hiten  P.  Dalal  Vs.

Bratindranath Banerjee cited in 2001 SCC (Cri) 960, the Hon’ble

Supreme Court in Para-22 held that “the obligation on the presumption

may be discharged with the help of presumptions of law or fact unless

the accused adduces evidence showing the reasonable possibilities of

the non-existence of the presumed fact”.  

    

 According  to  the  Hon’ble  Supreme  Court  in  the  above

stated  citation  the  burden of  proving  that  a  cheque  had not  been

issued for discharging a debt or liability is on the accused. But in this

case the accused did not adduce any evidence to prove the same.

This is a fit case for applying the presumption under section 118 and

section 139 NI Act. 

 16.   In  view of  the  above  it  is  held  that  the  accused

issued the said Cheque in question for discharge of his debt of Rs.

4,93,131 /-.

   Decision:  The Cheque was issued for discharge of a

legally enforceable debt. 

 Point No. 2 : Whether the cheque was dishonoured

for insufficient funds in the account of the accused? 

17.  The Complainant deposed that the accused issued

and drawn an account payee cheque bearing cheque no.  “628976”

786002530.: 31 dated 02.06.16 for Rs.4,93,131/- drawn on State Bank

of  India,  Chabua  Branch,  a  multicity  cheque  payable  at  par  at  all

branches  of  SBI  against  discharge  of  the  accounting  debt  of  the

accused. The complainant on receipt of the aforesaid cheque from the

accused presented the same to his banker Allahabad Bank, Tinsukia

Branch on 13.06.16 for the collection of the cheque amount, during

the  period  of  its  validity  but  the  said  cheque was  returned  to  the

complainant as dishonoured due to the reason of “insufficient fund”.
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Ext.5 is the photocopy of the cheque no. “628976” 786002530.: 31

dated  02.06.16  for  Rs.4,93,131/-,  Ext.5(1)  is  the  signature  of  the

accused. Ext.  6 is the return memo issued by SBI,  Tinsukia Branch.

Moreover the accused admitted issuing the cheque  and that there was

business transaction between them. 

18.  In addition to above section 146 of the Negotiable

Instruments Act, 1881 provides for statutory presumption as regards

the cheque return Memo issued by the Bank in respect of dishonour of

cheque,  hence  it  is  held  that  the  cheque  was  dishonoured  due  to

insufficient funds in the account of the accused. 

19.   DECISION:    The  cheque  was  dishonoured  due  to

“insufficient funds” in the account of the accused.

POINT  No.  3  : Whether  the  accused  received  the  demand

notice issued by the complainant regarding the dishonour of

the cheque?

20.  The  complainant  as  PW1 has  stated  that  a  legal

notice under Section 138 of N.I. Act was sent, by his Lawyer Sri R. Sah,

Advocate, Tinsukia, on 22.06.16, through registered post with A/D due

informing to the accused about the dishonor of the aforesaid cheque

and asked for the payment of the amount of the aforesaid dishonored

cheque  within  15  days  of  receipt  of  the  said  notice.  The  following

documents have been duly  exhibited by the complainant in the case

with regard to service of legal notice to the accused. 

Ext.7 is the photocopy of the aofresaid legal notice.

Ext.8 is the postal receipt. 

It is further submitted by PW1 that the said legal notice

was duly served on 23.06.16. 

Ext. 9 is the photocopy of the A/D.
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                 21. It is reflected from Exhibit 9 that the legal notice was

duly delivered to the addressee. Thus the complainant has been able

to prove that legal  notice was duly served upon him. Moreover the

accused in his cross examination did not suggest that no legal notice

was served upon him. Nor in his statement recorded u/s 313 Cr.P.C. he

submitted that he did not receive any legal notice .

 DECISION:  The demand Notice was deemed to be served

upon the accused .

POINT No. 4 :   Whether the accused has failed to repay

the  cheque  amount  to  the  complainant  within  stipulated

period and thereby committed the offence under section 138

of N.I Act?

22.   From the Ext.No. 7 it is evident that a legal notice

under  Section  138  of  N.I.  Act  was  sent,  by  his  Lawyer  Sri  R.  Sah,

Advocate, Tinsukia, on 22.06.16, through registered post with A/D due

informing to the accused about the dishonor of the aforesaid cheque

and asked for the payment of the amount of the aforesaid dishonored

cheque within 15 days of  receipt of  the said notice.  The said legal

notice was duly served on 23.06.16. Ext. 9 is the photocopy of the A/D.

Inspite of the receipt of the said notice the accused failed to pay the

dishonoured cheque amount of Rs.4,93,131/- to the complainant. The

dishonor  of  the  aforesaid  cheque  on  the  ground  of  “Insufficient

Fund”  shows that  the accused had a  clear  intention to  cheat  and

perpetuate fraud on him besides criminal misappropriation.

DECISION: Hence it is held that the accused has failed to

repay the cheque amount to the complainant within stipulated period

and thereby committed the offence under section 138 of N.I Act.
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              23.  Considering the discussions  and reasons  discussed

above, I find that the accused is guilty of the offence punishable under

section 138 of Negotiable Instrument Act, 1881 and accordingly he is

convicted  under  the  said  section.  Heard  the  submission  of  the

accused, I am not inclined to extend the benefit of the provisions of

the Probation of Offender’s Act because the offence is an economic

offence and the real intention behind the enactment is to provide quick

remedy to the payee or the holder of the cheque.

24.   The accused Shri Sowkhatul Islam Bora is convicted

u/s 138 of N.I. Act. The accused is sentenced to undergo S.I. for six

months and to pay compensation of Rs. 6,00,000/- ( Six Lakhs) only to

the complainant as the cheque amount is Rs.  4,93,131/- ( Four lakh

ninety three thousand one hundred and thirty one  only) and more

than two and half  years  had elapsed from the date of  issuance of

cheque.  It  is further ordered that the accused shall  undergo simple

imprisonment  for  another  four  months  in  default  of  payment  of

compensation. Period undergone in jail hajot if any shall be set off. 

             Let free certified Copy of judgment be furnished to the

accused . 

   25. This case is accordingly disposed of.

 Given under my hand and seal of this Court on the 24th

day of April, 2019.

 Dictated and corrected by me. 

        (Audri Bhattacharyya)                       (Smti Audri Bhattacharyya)
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

   Tinsukia.                                                      Tinsukia. 
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APPENDIX

COMPLAINANT WITNESSES:

P.W.1-Shri Khanjan Gogoi.

COMPLAINANT EXHIBITS  : 

Ext.1-  Photocopy of Partnership Deed.

Ext.2- Power of attorney.

Ext.3- Letter of Authority. 

Ext.4– Photo copy of ledger account of the accused.

Ext. 5- photocopy of the cheque no.  “628976” 786002530.: 31 

 dated 02.06.16 for Rs.4,93,131/-.

Ext. 6- Return memo issued by SBI, Tinsukia Branch. 

Ext. 7- Photocopy of legal notice. 

Ext. 8- Postal receipt. 

Ext. 9– Photocopy of the A/D.

                    ( Mrs. Audri Bhattacharyya)
                  Chief Judicial Magistrate,
                                                                       Tinsukia.   


