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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      NI Case No. 25/2011

                              Under Section 138 of N.I Act

             Sri Pannalal Dey................................................Complainant

                                      -Versus-

  Sri Soumen Sen................................................Accused person

Appearance :-

             Sri Goutam Chakraborty

             Advocate ..............................................For the complainant

             Sri Abhijit Bhattacharjee

             Advocate...............................................For the accused

Evidence recorded on        : 22.11.18 & 06.12.18.                         

          Date of Argument              : 25.03.19

          Date of Judgment              : 26  .04.19.
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                                               J   U  D  G  M  E  N  T

 1.  The complainant Sri  Pannalal Dey filed this case

against the accused Sri Soumen Sen under section 138 of Negotiable

Instrument  Act,  1881 (herein  after  called  N.I  Act)  alleging  that  the

accused had issued cheques in favour of the complainant, which were

dishonoured by the drawer bank.

  2. The  fact of the case leading  to the institution of

this case is that the accused person was involved in activities of share

sub-broker & acted   as a commission agent. After introduction by done

of complainant's friends, Shri Soumen Sen grew intimate relationship

with him and then approached the complainant to invest his savings in

SBI Magnum GILT Fund and other mutual funds . He also inspired  the

complainant on good faith to pay him a total sum of Rs. 2,28,000.00

on different dates. But, the accused person misappropriated the entire

amount of Rs.2,28,000.00 and on 15.09.2010 when the matter  came

to  the  knowledge of  the  complainant,  he  asked the  accused.   The

accused  person  admitted  his  guilt  before  the  complainant  and

requested the complainant not to report the matter to the police and

handed over  to  the complainant  on 15.09.2010 four(4)  numbers of

cheques vide no.s 752440 dated 10.10.2010 amounting Rs.35,000/-,

752441  dated  13.10.2010  amounting  Rs.40,000/-,  752442  dated

31.01.2011  amounting  Rs.75,000/-  and  752443  dated  28.02.2011

amounting  Rs.78,000/-  in  discharge  of  his  liability  towards  the

complainant  and  further  assured  that  the  said  cheques  would  be

honoured on presentation on the date of cheques. Later the accused

person had requested the complainant to await for some days before

presentation of the first cheque and accordingly at the request of the

accused person, the complainant awaited upto 13.10.10 and on 
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14.10.10 had deposited the cheque no.  752440 dated 10.10.10 for

Rs.35,000/- in his savings bank account no. 225819 maintained with

the United Bank of India, Tinsukia Branch, Tinsukia through pay-in-slip

but  the  said  cheque  was  returned  by  the  bank  for  reason  “Fund

Insufficient”.  The  complainant  intimated  the  same  to  the  accused

person and then the accused person  requested the complainant  to

await  for  some  time  and  assured  to  clear  the  amount  of  two(2)

cheques  at  a  time  and  as  per  his  instruction  the  complainant  had

waited upto 12.12.10 and on 13.12.10 had deposited two(2) cheques

bearing no.s 752240 dated 10.10.10 for Rs.35,000/- and 752441 dated

13.10.10 for Rs.40,000/- in his savings account no. 225819 maintained

with the United Bank of India, Tinsukia branch, Tinsukia through pay-

in-slip, but the said cheques were also returned by the bank for reason

“Fund Insufficient”. The complainant after receipt of the 'return memo'

had on 21.12.10 through his advocate Sri Gautam Chakraborty issued

a notice u/s 138 of the Negotiable Instrument Act, 1881 to the accused

person  through  registered  post  with  acknowledgment  due  post

intimating the dishonour of cheques and further to pay the amount of

cheques within the stipulated time. The said notice was duly served on

the accused person on 22.12.10 but in spite of receipt of the notice u/s

138 of the N.I. Act, the accused person did not turn up to comply with

the said notice; and therefore, the complainant has instituted N.I. Case

no.  3 of  2011 against  the accused person,  in  the Court  of  Learned

Additional Chief Judicial Magistrate, Tinsukia for trial. The complainant

had presented for encashment, the cheque no. 752443 dated 28.02.11

through his banker, United Bank of India, Tinsukia branch, Tinsukia, but

the bankers returned the same through its memo of cheque returned

with  endorsement  'Funds  Insufficient'  and  the  complainant  got  the

information  through  his  banker  on  11.03.11.  the  complainant,

therefore, through his engaged lawyer Sri  Gautam Chakraborty,  had

served upon the accused person  a notice  u/s  138 of  NI  Act,  1881,

dated 07.04.11, sent through registered with a/d post dated 09.04.11, 
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served upon the accused person on 11.04.11, but in spite of service of

notice,  the  accused  person  did  not  make  payment  of  the  cheque

amount within the stipulated period of 15 (fifteen) days; and Hence,

the complainant filed this case. 

3. On receiving the complaint petition the case was

transferred to the Ld. Court of Addl. CJM, Tinsukia. Later on, this case

was  transferred  to  this  Court  for  disposal.  On  appearance  of  the

accused person on receiving summon, the particulars of offences u/s

138 NI Act was read over and explained to the accused person,  to

which he pleaded not guilty and claimed to be tried. 

 4. The complainant filed his evidence on affidavit as

PW-1 and two official witnesses as PW-2 and PW-3. They were cross

examined by the defence.  The accused filed no defence witness in

support of his case. Heard the argument and perused the evidences,

documents and record carefully. 

Point for determination

  5.   The  following  points  are  considered  for

determination of this case:

i) Whether the accused person issued cheque

No.  752443  dated  28-02-2011  for  Rs.

78,000/-   in  favour  of  the  complainant  for

discharging  part  of  his  legally  enforceable

debt or liability?

ii) Whether  the  said  cheque was  dishonoured

for Insufficient Funds in the account  of the

accused?
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iii) Whether the accused received the demand

notice issued by the complainant regarding

the dishonour of the said cheque?

   

iv) Whether the accused has failed to repay the

cheque  amount  to  the  complainant  within

stipulated period and thereby committed the

offence under section 138 of N.I Act?

Discussions, Decisions And Reasons Thereof

ISSUE No. 1 :   Whether the accused person issued cheque No. 752443

dated 28-02-2011 for Rs.  78,000/-  in  favour  of  the complainant  for

discharging part of his legally enforceable debt or liability?

6. The complainant contended that the accused owed Rs.

78,000/- to him along with other debts and in discharge of aforesaid

debt amount the accused gave him the cheque in question bearing No.

752443 dated 28-02-2011. 

          PW-1,  The  complainant  deposed  in  his  evidence  that

accused  person  Sri  Soumen  Sen  worked  as  a  share  sub-broker  &

commission  agent  and  after  introduction  by  one  of   complainant's

friends,  he  developed  intimate  relationship  with  him  and  then

approached the complainant to invest his savings in SBI Magnum GILT

Fund and other mutual funds. The  complainant on good faith paid him

a total  sum of  Rs.2,28,000.00 on  different  dates.  But,  the  accused

person misappropriated the entire amount of Rs.2,28,000.00 and on

15.09.2010  when  the  matter  was  came  to  the  knowledge  of  the

complainant, then the accused person admitted his guilt before the 



6

complainant and requested the complainant not to report the matter

to  the  police  and  handed  over  to  the  complainant  on  15.09.2010

four(4)  numbers  of  cheques  vide  no.s  752440  dated  10.10.2010

amounting  Rs.35,000/-,  752441  dated  13.10.2010  amounting

Rs.40,000/-,  752442  dated  31.01.2011  amounting  Rs.75,000/-  and

752443 dated 28.02.2011 amounting Rs.78,000/- in discharge of his

liability  towards  the  complainant  and  further  assured  that  the  said

cheques would be honoured on presentation on the date of cheques.

The  complainant  had  presented  for  encashment,  the  cheque  no.

752443  dated  28.02.11  through  his  banker,  United  Bank  of  India,

Tinsukia branch, Tinsukia, but the bankers returned the same through

its memo of cheque returned with endorsement 'Funds Insufficient'.

7. The accused on the other hand denied his liability

to pay any amount to the complainant. PW1 was cross examined by

the learned Counsel for the accused and in his cross he deposed that

Ext.1 did not contain any sign or seal of the accused showing that the

accused  approached to him for investment of money in “SBI MAGNUM

GILT FUND” and other mutual fund. The accused also denied that he

issued the said cheque to the complainant. 

8. The  Hon’ble  Supreme  Court  in  the  case  of

K.N. Beena Vs Muniyappan and another cited in 2002 SCC (Cri) 14

held that.... u/.s 118 of NI Act unless the contrary was proved, it is to

be presumed that the Negotiable Instrument (including a cheque) had

been made or drawn for consideration. U/s 139 NI Act the Court has to

presume,  unless  the  contrary  was  proved,  that  the  holder  of  the

cheque received the cheque for discharge, in whole or in part,  of a

debt or liability. Thus in complaints u/s 138, the Court has to presume

that  the  cheque  had  been  issued  for  a  debt  or  liability.  This

presumption  is  rebuttable.  However,  the  burden  of  proving  that  a

cheque  had  not  yet  been  issued  for  a  debt  or  liability  is  on  the

accused.”
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9.    Again  in  the  case  of  Hiten  P.  Dalal  Vs.

Bratindranath Banerjee cited in 2001 SCC (Cri) 960, the Hon’ble

Supreme Court in Para-22 held that “the obligation on the presumption

may be discharged with the help of presumptions of law or fact unless

the accused adduces evidence showing the reasonable possibilities of

the non-existence of the presumed fact”.  

 10.     In the present case in hand the defence took the

plea that the cheque was not issued by the accused for discharge of

any  liability  and  complainant  had  misused  the  cheque.  But  above

submission  of  the  defence  is  not  sustainable.  If  it  was  so  as  the

accused  had  submitted,  the  accused  should  have  filed  an  Ejahar

before Police regarding the misuse of the cheque. But the accused did

not lodge any complaint to the police in this regard. Thus it can be

seen  that  the  defence  side  had  simply  taken  the  plea  but  not

substantiated the same.

11.   From the above evidences and reasons, I find that

the accused could not create any doubt in the mind of this court that

the cheque of Rs. 78,000/- was issued by him in discharge of payment

of his liability. 

              ISSUE No. 2 :  Whether  the  said  cheque  was  dishonoured  for

Insufficient Funds in the account of the accused?

12.  PW1 Shri Pannalal Dey deposed in his evidence that

he  had  presented  for  encashment,  the  cheque  no.  752443  dated

28.02.11 through his banker, United Bank of India,  Tinsukia branch,

Tinsukia,  but  the  bankers  returned  the  same  through  its  memo of

cheque return with endorsement 'Funds Insufficient'  and he got the

informant on 11-03-2011. Exh.6- Cheque return memo dated 11.03.11

of United Bank of  India, Tinsukia Branch.
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 13.    PW-2 is Sri Tapojit Mazumder, who is a Manager of

United Bank of India, Tinsukia main branch stated that he brought the

original record of SB Account No. 225819 in the name of Pannalal Dey.

He stated that originally the account was numbering 22581 later after

systematization  it  was  converted  to  225819.  Ext.11  is  the  account

opening form. Ext.11(1) to 11(4) are the signatures of Pannalal Dey.

Ext.4 is the deposit slip, wherein it appeared that a cheque bearing no.

752443 drawn on Dena Bank for Rs.78,000/- was deposited in Saving

Account no. 225819 in the name of P.L. Dey on 08.03.11. Ext.5 is the

cheque  return  memo  issued  by  Dena  bank,  Tinsukia  on  09.03.11.

against cheque no. 752443 for Rs.78,000/- issued to UBI, Tinsukia and

from Ext.5 it is seen that the cheque was returned due to “Insufficient

Fund”.  Pannalal  Dey  maintains  S/B  Account  No.  225819  with  their

bank.

14. PW-3 is Sri Tarun Kr. Gorain is the Branch Manager

of Dena Bank, Tinsukia. He deposed in his evidence that he brought

the original record of SB A/No. 065111000259 in the name of Souman

Sen  which  is   current  account.  Ext.13  is  the  Current  Account

Application  Form,  it  is  in  the  name  of  Souman  Sen.  Ext.13(1),

Ext.13(2), Ext.13(3) are the signatures of account holder Sri Souman

Sen. Ext.14 is the specimen signature card of A/C No. 065111000259

of Sri Souman Sen. Ext.14(1) is the specimen signature of Sri Souman

Sen.  He  also  deposed  that  a   party  has  to  summit  to  the  bank

requisition slip for issuing new cheque book. Ext.15 is the requisition

slip  submitted  by  Sri  Souman  Sen  in  respect  of  account  no.

065111000259  on  15.05.2010  and  he  was  issued  cheque  book

containing  pages  752426  to  752450  total  number  of  25  leaves.

Ext.15(1) was the signature of Sri Souman Sen. Ext.3 is the cheque in

respect of account no. 065111000259 account holder is Sri  Souman

Sen and cheque no.  Is  752443 which is  issued to Pannalal  Dey for

Rs.78,000/-  on  28.02.11.  Ext.5  is  the cheque return  memo of  their

bank, it was issued to UBI, Tinsukia Branch. From Ext.5 it is evident 
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that  cheque  no.  752443  for  Rs.78,000/-  was  dishonoured  on

presentation  for  reason  “Fund  Insufficient”.  Cheque  no.  752443

includes  in  series  752426  to  752450  in  respect  of  account  no.

065111000259 in the name of Sri Souman Sen.

15.  In addition to above section 146 of the Negotiable

Instruments Act, 1881 provides for statutory presumption as regards

the cheque return Memo issued by the Bank in respect of dishonour of

cheque,  hence  it  is  held  that  the  cheque  was  dishonoured  due  to

insufficient funds in the account of the accused. 

     ISSUE  No.  3  :   Whether  the  accused  received  the

demand notice issued by the complainant regarding the dishonour of

the said cheque? 

    ISSUE No. 4 :   Whether the accused has failed to repay

the cheque amount to the complainant within stipulated period and

thereby committed the offence under section 138 of N.I Act?

16.       Both these issues are taken up together for the

sake of convenience. The complainant in his complaint petition as well

as in his evidence on affidavit stated that the demand notice dated 07-

04-2011 was received by the accused on 11-04-2011 and the A/D card

was returned. He exhibited the notice as Ext.7 and the A/D card as

Ext.9.  The Acknowledgement card beared the signature of the father

of the accused. The accused in his cross did not contradict this point

nor adduced any evidence against this point. The cheque was returned

to  the  complainant  by  the  bank  as  “fund  insufficient”  and  the

complainant served the demand notice to the accused  well within 30

days and the accused failed to repay the cheque amount within the

stipulated period. Hence it is considered as deemed to be served in the

eye of law and that the accused has failed to repay the cheque 
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amount  to  the  complainant  within  stipulated  period  and  thereby

committed the offence under section 138 of N.I Act.

               17.   Considering the discussions and reasons discussed

above, I find that the accused is guilty of the offence punishable under

section 138 of Negotiable Instrument Act, 1881 and accordingly he is

convicted under the said section. 

                18.    Heard  the  submission  of  the  accused,  I  am not

inclined to extend the benefit  of  the provisions  of  the Probation  of

Offender’s Act because the offence is an economic offence and the

real intention behind the enactment is to provide quick remedy to the

payee or the holder of the cheque. I sentence the convict Sri Soumen

Sen to undergo S.I. for seven months and to pay compensation of Rs.

1,25,000/-  (Rupees  One  Lakh  Twenty  five  thousand)  only  to  the

complainant as cheque amount is Rs. 78,000/- and more than 8 years

had elapsed from the date of issuance of cheque. It is further ordered

that the accused shall undergo simple imprisonment for another two

months in default of payment of compensation. The fine imposed by

sentence if  paid or realised from the accused shall  be given to the

complainant in due course as compensation.  Period undergone in Jail

hajot to be set off. 

Let a copy of judgment be furnished to the accused free

of cost. 

         19. This case is accordingly disposed of.

 Given under my hand and seal of this Court on the 26th

day of April, 2019.

 Dictated and corrected by me. 

  (A. Bhattacharyya)                              (A. Bhattacharyya)           
      Chief judicial Magistrate,                      Chief Judicial Magistrate,

     Tinsukia.                                                    Tinsukia. 
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APPENDIX

COMPLAINANT WITNESSES:

P.W.1- Sri Pannalal Dey,

P.W.2- Sri Tapojit Mazumder,

P.W.3- Sri Tarun Kr. Gorain.

COMPLAINANT EXHIBITS  : 

Exh.1- Letter Pad of Sri Souman Sen,

Exh.2- Written instrument through which Sri Souman Sen had  

           handed over 4(four) cheques.

Exh.2(1)- Signature of Sri Souman Sen,

Exh.3- Cheque no. 752443 dtd. 28.02.11 for Rs.78,000/-

Exh.3(1) & (2)- Signatures of Sri Soumen Sen.

Exh.4- Pay-in-slip dated 08.03.11 of United Bank of India,      

           Tinsukia branch.

Exh.5- Memo of cheque return dtd. 09.03.11 issued by Dena  

 Bank, Tinsukia branch.

Exh.6- Cheque return memo dated 11.03.11 of United Bank of 

 India, Tinsukia Branch.

Exh.7- Legal Notice dated 07.04.11 u/s 138 of NI Act issued to 

 Souman Sen by Sri Gautam Chakraborty.

Exh.7(1)- Signature of Sri Gautam Chakraborty.

Exh.8- Postal receipt no. 6492 dtd. 09.04.11.

Exh.9- Acknowledgment Card dtd. 11.04.11.

Exh.9(1)- Signature of Sri Satyabrata Sen.

 

                   ( A. Bhattacharyya )
                    Chief Judicial Magistrate,
                                                                          Tinsukia.   


