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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 66 (4) of 2018

1. Sri Sameer Agarwal,

Proprietor of L.N. Enterprises

T.D.A Market, Shop No. 9

Ground Floor, Tinsukia Town,

Presently residing at Bordoloi Nagar

P.S- Tinsukia, 

Dist.- Tinsukia (Assam)

2. L.N Enterprises,

T.D.A Market, Shop No. 9

Ground Floor, Tinsukia Town,

P.S- Tinsukia, 

Dist.- Tinsukia (Assam) ......................... Petitioners

-Versus -

M/S Khaitan Trade & Agency,

A Partnership firm, having its

Principal place of business at Khaitan

Mansion, Rongagora Road,
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Tinsukia Town

P.S- Tinsukia

District- Tinsukia, Assam ......................... Respondent

 Appearance: 

Haridesh Agarwal,

Advocate       ........................ For the Petitioners

Bimal Kejriwal, 

Public Prosecutor ..................... For the Respondent

Date of Argument:   26/03/2019

Date of Judgment:    03/04/2019

 J   U   D   G   M   E   N   T

1.     This  revision  is  directed  against  the  order  dated

03/11/2018,  passed  by  the  ld.  Additional  Chief  Judicial

Magistrate, Tinsukia in N.I Case no. 18/2017. 

  CASE OF THE PETITIONER

2.   The petitioner is an accused in the case before the trial

court. The case reads the stage of recording the statement of

the accused u/s 313 Cr.PC. At that time, the respondent being

complainant before the court below filed a petition, stating that

he  intended  to  adduce  additional  evidence,  as  because  the

deed  of  partnership  of  his  firm  was  misplaced  earlier.  The

present  petitioner  objected to that  prayer  of  the respondent.

But the court below allowed the respondent to adduce further

evidence.  On  being  aggrieved  by  the  aforesaid  order  of  the

court below, the present revision petition has been filed. 
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 POINT FOR DETERMINATION

3.   The only point for determination in this revision, is as to

whether the court below had erred while passing the impugned

order?

DECISION AND REASONS THEREOF

4.      In order to buttress his argument, the Ld. counsel for the

petitioner has relied upon a decision of the Hon'ble Supreme

Court that was rendered in Indian Bank Association and Ors Vs.

Union  Bank  of  India  and  Ors.  In  the  said  case,  the  Hon'ble

Supreme Court has laid down the guidelines for trial of cases u/s

138 of N.I Act. But, in this judgment, the Hon'ble Supreme Court

has never forbidden the use of the provision of law, as laid down

u/s 311 of Cr.PC. 

5. The paramount consideration of the court of law is to do

justice  to  the  case  and the  court  can  examine  a  witness  at

any stage, even if same results in filling up lacuna or loop holes.

The  hon’ble  Apex  Court  in  Zahira  Habibullah  Sheikh

and another vs. State of Gujarat and others(2006)3 SCC

374  has held as under:-

“  Right from the inception of the judicial  system it has been

accepted that discovery, vindication and establishment of truth

are the main purposes underlying existence of Courts of justice.

The operative principles for a fair trial permeate the common

law  in  both  civil  and  criminal  contexts.  Application  of  these

principles  involves  a  delicate  judicial  balancing  of  competing

interests in a criminal trial, the interests of the accused and the

public  and  to  a  great  extent  that  of  the  victim  have  to  be

weighed not losing sight of the public interest involved in the

prosecution  of  persons  who  commit  offences.  In  1846,  in  a

https://indiankanoon.org/doc/119186278/
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judgment which Lord Chancellor Selborne would later describe

as "one of the ablest judgments of one of the ablest judges who

ever sat in this court," Vice-Chancellor Knight Bruce said :

"The discovery and vindication and establishment of truth are

main purposes certainly of the existence of Courts of Justice;

still, for the obtaining of these objects, which, however, valuable

and important, cannot be usefully pursued without moderation,

cannot  be  either  usefully  or  creditably  pursued  unfairly  or

gained by unfair means, not every channel is or ought to be

open  to  them.The  practical  inefficacy  of  torture  is  not,  I

suppose,  the  most  weighty  objection  to  that  mode  of

examination.  Truth,  like  all  other  good  things,  may  be  loved

unwisely- may be pursued too keenly - may cost too much."

6.  The  section 311 Cr.P.C casts a duty upon the Court  to

summon , re-examine or recall a witness at any stage, if his/her

evidence appears to be essential for just decision of the case. In

Rajaram Prasad Yadav vs State Of Bihar & Anr  (2013)14

SCC  461  while  dealing  with  an  application  under Section

311 Cr.P.C. read along with Section 138 of the Evidence Act, the

Hon,ble Supreme Court has  laid down the following principles,

which  will have to be borne in mind by the Courts:

a) Whether the Court is right in thinking that the new evidence

is  needed  by  it?  Whether  the  evidence  sought  to  be  led  in

under Section 311 is noted by the Court for a just decision of a

case?

b) The exercise of the widest discretionary power under Section

311 Cr.P.C.  should  ensure  that  the  judgment  should  not  be

rendered on inchoate, inconclusive speculative presentation of

facts, as thereby the ends of justice would be defeated.

c)  If  evidence  of  any  witness  appears  to  the  Court  to  be

https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/1780550/
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essential to the just decision of the case, it is the power of the

Court  to  summon and examine or recall  and re-examine any

such person.

d)  The exercise  of  power under Section 311 Cr.P.C.  should  be

resorted  to  only  with  the  object  of  finding  out  the  truth  or

obtaining proper proof for such facts, which will lead to a just

and correct decision of the case.

e) The exercise of the said power cannot be dubbed as filling in

a  lacuna  in  a  prosecution  case,  unless  the  facts  and

circumstances of the case make it apparent that the exercise of

power by the Court would result in causing serious prejudice to

the accused, resulting in miscarriage of justice.

f) The wide discretionary power should be exercised judiciously

and not arbitrarily.

g)  The  Court  must  satisfy  itself  that  it  was  in  every  respect

essential to examine such a witness or to recall him for further

examination in order to arrive at a just decision of the case.

h) The object of Section 311 Cr.P.C.  simultaneously imposes a

duty on the Court to determine the truth and to render a just

decision.

i) The Court arrives at the conclusion that additional evidence is

necessary, not because it would be impossible to pronounce the

judgment without it,  but because there would be a failure of

justice without such evidence being considered.

j) Exigency of the situation, fair play and good sense should be

the safe guard, while exercising the discretion. The Court should

bear  in  mind that  no party  in a trial  can be foreclosed from

correcting errors and that if proper evidence was not adduced

or a relevant material  was not brought on record due to any

inadvertence, the Court should be magnanimous in permitting

https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/1780550/
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such mistakes to be rectified.

k) The Court should be conscious of the position that after all

the trial is basically for the prisoners and the Court should afford

an opportunity to them in the fairest manner possible. In that

parity  of  reasoning,  it  would  be  safe  to  err  in  favour  of  the

accused  getting  an  opportunity  rather  than  protecting  the

prosecution  against  possible  prejudice  at  the  cost  of  the

accused.  The  Court  should  bear  in  mind  that  improper  or

capricious exercise of such a discretionary power, may lead to

undesirable results.

l) The additional evidence must not be received as a disguise or

to change the nature of the case against any of the party.

m)  The  power  must  be  exercised  keeping  in  mind  that  the

evidence that is likely to be tendered, would be germane to the

issue involved and also ensure that an opportunity of rebuttal is

given to the other party.

n)  The  power  under Section  311 Cr.P.C.  must  therefore,  be

invoked by the Court only in order to meet the ends of justice

for strong and valid reasons and the same must be exercised

with care, caution and circumspection. The Court should bear in

mind that fair trial entails the interest of the accused, the victim

and  the  society  and,  therefore,  the  grant  of  fair  and  proper

opportunities to the persons concerned, must be ensured being

a constitutional goal, as well as a human right.

7.  Hon'ble Apex Court in Zahira Habibullah Sheikh    (supra)

has dealt with the provision of law as laid down in section 311

Cr.P.C as under---

"27. The object underlying Section 311 of the Code is that there

may not be failure of justice on account of  mistake of either

party  in  bringing the  valuable  evidence  on  record or  leaving

https://indiankanoon.org/doc/1780550/
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ambiguity  in  the statements of  the witnesses examined from

either side. The determinative factor is whether it is essential to

the just decision of the case. The section is not limited only for

the  benefit  of  the  accused,  and  it  will  not  be  an  improper

exercise of the powers of the Court to summon a witness under

the Section merely because the evidence supports the case for

the prosecution and not that of the accused. The section is a

general section which applies to all proceedings, enquiries and

trials  under  the  Code  and  empowers  Magistrate  to  issue

summons to any witness at any stage of such proceedings, trial

or enquiry. In Section 311 the significant expression that occurs

is "at any stage of inquiry or trial or other proceeding under this

Code".  It  is,  however,  to  be borne in mind that  whereas the

section confers a very wide power on the Court on summoning

witnesses,  the  discretion  conferred  is  to  be  exercised

judiciously, as the wider the power the greater is the necessity

for application of judicial mind.

28. As indicated above, the Section is wholly discretionary. The

second part of it imposes upon the Magistrate an obligation: it

is, that the Court shall summon and examine all persons whose

evidence  appears  to  be  essential  to  the  just  decision  of  the

case. It is a cardinal rule in the law of evidence that the best

available evidence should be brought before the Court. Sections

60, 64 and 91 of  the  Indian  Evidence  Act,  1872  (in  short,

'Evidence  Act')  are  based  on  this  rule.  The  Court  is  not

empowered under the provisions of the Code to compel either

the  prosecution  or  the  defence  to  examine  any  particular

witness  or  witnesses  on  their  side.  This  must  be  left  to

the parties. But in weighing the evidence, the Court can take

note of the fact that the best available evidence has not been

given, and can draw an adverse inference. The Court will often

https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/205529/
https://indiankanoon.org/doc/1050291/
https://indiankanoon.org/doc/1681167/
https://indiankanoon.org/doc/1681167/
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have to depend on intercepted allegations made by the parties,

or on inconclusive inference from facts elicited in the evidence.

In such cases, the Court has to act under the second part of the

section. Sometimes the examination of witnesses as directed by

the  Court  may  result  in  what  is  thought  to  be  "filling  of

loopholes".  That  is  purely  a  subsidiary  factor  and  cannot  be

taken into account. Whether the new evidence is essential or

not must of course depend on the facts of each case, and has to

be determined by the Presiding Judge.

29. The object of the Section 311 is to bring on record evidence

not  only  from  the  point  of  view  of  the  accused  and  the

prosecution  but  also  from  the  point  of  view  of  the  orderly

society. If a witness called by Court gives evidence against the

complainant  he  should  be  allowed  an  opportunity  to  cross-

examine. The right to cross-examine a witness who is called by

a Court arises not under the provision of Section 311, but under

the Evidence Act which gives a party the right to cross- examine

a  witness  who  is  not  his  own  witness.  Since  a  witness

summoned by the Court could not be termed a witness of any

particular  party,  the  Court  should  give  the  right  of  cross-

examination  to  the  complainant.  These  aspects  were

highlighted in Jamat Raj Kewalji Govani v. State of Maharashtra,

(AIR 1968 SC 178).”

8.  Hon'ble Apex Court  in  Rajaram Prasad Yadav (supra)  ,

has held that power under Section 311 Cr.P.C. to summon any

person or witness or examine any person already examined can

be exercised at any stage provided the same is required for just

decision of the case. It may be profitable to take note of the

following para of the judgment:-

https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/679423/
https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/1953529/


9

“A conspicuous reading of Section 311 Cr.P.C. would show that

widest of the powers have been invested with the Courts when

it comes to the question of summoning a witness or to recall or

re-examine  any  witness  already  examined.  A  reading  of  the

provision shows that the expression “any” has been used as a

pre-fix to “court”, “inquiry”, “trial”, “other proceeding”, “person

as a witness”, “person in attendance though not summoned as

a witness”, and “person already examined”. By using the said

expression  “any”  as  a  pre-fix  to  the  various  expressions

mentioned  above,  it  is  ultimately  stated  that  all  that  was

required to be satisfied by the Court was only in relation to such

evidence that appears to the Court to be essential for the just

decision  of  the  case. Section  138 of  the  Evidence  Act,

prescribed the order of examination of a witness in the Court.

Order  of  re-examination  is  also  prescribed  calling  for  such  a

witness so desired for such re-examination. Therefore, a reading

of Section 311 Cr.P.C. and Section 138 Evidence Act, insofar as it

comes  to  the  question  of  a  criminal  trial,  the  order  of  re-

examination at the desire of any person under Section 138, will

have  to  necessarily  be  in  consonance  with  the  prescription

contained in Section 311 Cr.P.C. It is, therefore, imperative that

the  invocation  of  Section  311 Cr.P.C.  and  its  application  in  a

particular case can be ordered by the Court, only by bearing in

mind the object and purport of the said provision, namely, for

achieving a just decision of the case as noted by us earlier. The

power vested under the said provision is made available to any

Court at any stage in any inquiry or trial or other proceeding

initiated  under the  Code for  the  purpose  of  summoning  any

person as a witness or for examining any person in attendance,

even  though  not  summoned  as  witness  or  to  recall  or  re-

examine any person already examined. Insofar as recalling and

re-examination of any person already examined, the Court must

https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/1780550/
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necessarily  consider  and  ensure  that  such  recall  and  re-

examination of any person, appears in the view of the Court to

be essential  for  the just  decision of  the case.  Therefore,  the

paramount requirement is just decision and for that purpose the

essentiality of a person to be recalled and re-examined has to

be ascertained. To put it differently, while such a widest power

is invested with the Court, it is needless to state that exercise of

such power should be made judicially  and also with extreme

care and caution.”

9.  Coming back to the case in hand, I find that the Ld. trial

court has rightly exercised its power u/s 311 of Cr.PC and I am

of  the  considered  opinion  that  by  the  impugned  order,  the

petitioner  is  never  going  to  be  prejudiced  in  any  manner

whatsoever. With this reason, I find that the revision petition is

devoid of any merit. 

       ORDER

10.  That  being  the  position,  the  revision  petition  is

dismissed. Send down a copy of this judgment along with the

LCR. 

    Given under my hand and seal of this Court on this 3rd

day of April, 2019.

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge, Tinsukia.


