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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Misc Appeal Case No. 11 of 2019

1. Sri Subash Prasad,

S/o Lt. Bhola Prasad Kanu

R/o- Azad Road, Doomdooma Town,

P.O & P.S- Doomdooma

Dist.- Tinsukia (Assam)

2. Sri Ganesh Prasad,

S/o- Lt. Kuber Prasad

R/o- Azad Road, Doomdooma Town,

P.O & P.S- Doomdooma

Dist.- Tinsukia (Assam)  .......................... Appellants

-Versus -

 Sri Kanhaya Prasad,

S/o-  Lt. Ramkripal Kanu

R/o- Sonari Patty, Netaji Road,

P.O & P.S- Doomdooma

District- Tinsukia, Assam...................   Respondent

 Appearance: 

Gautam Chakraborty, 
Advocate   ........................ For the Appellants 



2

Haridesh Agarwal,

Advocate        ..................... For the Respondent

Date of Argument:   28/03/2019

Date of Judgment: 03/04/2019

 J   U   D   G   M   E   N   T

1.        This  appeal  is  directed  against  the  order  dated

14/03/2019, passed in Misc (J) case No. 16/2019, by the Ld.

Civil Judge, Tinsukia. By the impugned order, the court below

rejected  the  prayer  of  ad-interim  injunction  made  by  the

present appellant. 

CASE OF THE APPELLANTS

2.  The appellant filed the suit u/s 6 of the Specific Relief

Act. The appellant no.1 is the absolute owner of a plot of land,

measuring  15.27  lessas,  out  of  the  total  land  measuring  2

bighas,  1  katha  and  12  lessas,  covered  by  Daag  no.  932

(old)/1782 and 1783 (new) of P.P No. 158 (old)/ 350 (new).

3.  Lt. Bhola Prasad Kanu, the father of the appellant no.1

was the absolute owner of a plot of land measuring 2B 1K 12L,

covered by Daag no. 931 and 932 of P.P No. 158. According to

the appellants, the respondent Kanhaya Prasad and Lt. Shew

Nandan Ramkanu s/o Lt. Tarachand Ramkanu jointly had the

land under the Daag no. 930, 931 (part) and 932 (part) of P.P

No. 158. 

4.  After  the  demise  of  Lt.  Bhola  Prasad  Kanu,  the  first

appellant being his son claimed acquired his father's property

and since then he has been possessing and enjoying over the

land. The first appellant was mutated in-respect of the land in
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the land record. According to the appellants, the respondent

Kanhaya Prasad and Lt. Shew Nandan Ramkanu are his uncles

and  therefore,  both  the  appellants  and  the  respondent  had

orally partitioned their respective shares of the land by metes

bounds. Subsequently on 30/05/2017, the first appellant had

partitioned his land by virtue of an order passed by the Circle

Officer, Doomdooma. 

5.  In  the year  2013,  the first  appellant  was to give his

daughter in marriage and therefore, he was in need of money

and for that matter he decided to sale a part of his share on

the  land.  He  negotiated  a  deal  with  the  second  appellant

Ganesh Prasad to sale the land at a price of Rs. 2,25,000/-. On

01/02/2013,  the  first  appellant  took an advance  sum of  Rs.

1,00,000/- from the second appellant.

6.  Thereafter,  on  21/03/2016,  both  the  appellants  had

executed a formal  agreement for  sale of  the said land.  The

second appellant agreed to pay another sum of Rs. 25,000/- to

the  first  appellant  and  accordingly  paid  the  money  and

thereafter,  the first appellant handed over the possession of

the land to the second appellant. Thus, since 21/03/2016, the

second appellant has been peacefully occupying the suit land. 

7.  The first appellant even applied to Doomdooma Town

Committee, seeking permission to sale the land, but it did not

materialize soon. 

8.  In  the  mean  time,  on  18/01/2019,  the  respondent

threatened the second appellant and disposes him of the suit

land. 

9.  On  19/01/2019,  the  respondent  allegedly  started  to

construct a house over the suit land. Therefore, the appellant
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filed a suit for recovery of vacant possession of the suit land,

by evicting the respondent. 

CASE OF THE RESPONDENT

10.  Denying the claims of the appellants,  the respondent

has stated that Lt. Bhola Prasad Kanu had actually left behind

his wife, three daughters and the first appellant. According to

the respondent, the first appellant illegally mutated his name

in the land record, showing himself to be only the heir of Lt.

Bhola  Prasad  Kanu.  The  respondent  has  stated  that  he  has

taken  permission  from  Doomdooma  Town  Committee  for

construction of the house on the suit land. The respondent has

stated  that  the  appellants  filed  an  objection  before  the

Doomdooma  Town  Committee  and  the  Doomdooma  Town

Committee  had  made  an  inquiry  into  the  matter  and  after

finding objection of  the appellant to be not sustainable,  the

permission was granted. The respondent has stated that the

first appellant did not have right, title and interest over the suit

land in any manner whatsoever. At the initial state, the Ld. trial

court  passed  the  exparte  order  of  injunction  against  the

respondent.  Bu,  subsequently,  on  14/03/2019,  in  the  final

order, the Ld. trial court vacated the earlier order of ad-interim

injunction and accordingly dismissed the prayer of ad-interim

injunction.  

POINT FOR DETERMINATION

11.  The only point for determination in this appeal is as to

whether  the  court  below  had  erred,  while  passing  the

impugned order?  
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 DECISION AND REASONS THEREOF

12.  Here at this stage, I  must remind myself  that at  the

time of consideration of the prayer of ad-interim injunction, a

mini trial of the case is not necessary. The law pertaining to ad-

interim injunction was not regulated prior to 1975. 

13. The law pertaining to ad interim injunction in India  owes

a  lot  to  a  famous  English  decision  of  the  House  of  Lords

rendered  in  American  Cyanamid  Co.   Vs.  Ethicon  Ltd.

[1975 (1) All ER 504]. The facts of the case are like this---

The  appellant  was  a  company  that  held  a  patent  for

artificial  absorbable  surgical  sutures.  The  respondent  was  a

company that intended to launch a suture to the British market

which the appellant claimed was in breach of its patent. At first

instance, the appellant was granted an injunction preventing

the respondent’s use of the type of suture at issue until the

trial of the patent infringement. On appeal, the Court of Appeal

discharged the injunction on the basis that the case for patent

infringement was not made out. The appellant appealed to the

House of Lords.

14.  Upon the said facts in American Cyanamid Co (supra),

Lord Diplock laid down the   following guiding principles for the

grant of interlocutory injunction —

(a) it was not the courts’ role to consider conflicting evidence

in respect of an interim application. This was a matter for trial.

 (b) All that was necessary at this stage was that the claimant

should show that there was a real issue to be tried. 
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(c)  The  court  should  consider  whether  damages  were  an

adequate  remedy  for  a  claimant  if  an  injunction  was  not

granted. If so, an injunction would not be available.

 (d)  If  damages  were  not  an  adequate  remedy,  the  court

should then ask whether the claimant would be able to give an

undertaking in damages to the defendant. 

(e) If it was considered that there was any difficulty regarding

the availability  of  damages on either  side,  the court  should

consider the balance of convenience between the parties.

 (f)  If  these factors  were evenly  balanced,  the court  should

consider maintaining the status quo. On the facts of this case,

the  balance  of  convenience  lay  with  the  appellant  and  the

appeal was allowed.

15.  In  Colgate  Palmolive  (India)  Ltd.  Vs.  Hindustan

Lever Ltd.,  AIR 1999 SC 3105, the Hon’ble  Supreme Court

observed ----

“that the other considerations which ought to weigh with the

Court  hearing  the  application  or  petition  for  the  grant  of

injunctions are as below :

(i) Extent of damages being an adequate remedy; 

(ii)  Protect  the  plaintiff's  interest  for  violation  of  his  rights

though  however  having  regard  to  the  injury  that  may  be

suffered by the defendants by reason therefore ;

(iii) The court while dealing with the matter ought not to ignore

the factum of strength of one party's case being stronger than

the others;
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(iv) No fixed rules or notions ought to be had in the matter of

grant of injunction but on the facts and circumstances of each

case- the relief being kept flexible;

(v)  The  issue  is  to  be  looked from the  point  of  view as  to

whether on refusal of the injunction the plaintiff would suffer

irreparable loss and injury keeping in view the strength of the

parties' case;

(vi)  Balance  of  convenience  or  inconvenience  ought  to  be

considered  as  an  important  requirement  even  if  there  is  a

serious question or prima facie case in support of the grant; 

(vii) Whether the grant or refusal of injunction will adversely

affect the interest of general  public which can or cannot be

compensated otherwise

16.  In Dalpat Kumar & Anr. Vs. Prahlad Singh & Ors.,

AIR 1993 SC 276, the Supreme Court explained the scope of

aforesaid material circumstances, but observed as under:-

"The phrases `prima facie case', `balance of convenience' and

` irreparable loss' are not rhetoric phrases for incantation, but

words  of  width  and  elasticity,  to  meet  myriad  situations

presented  by  man's  ingenuity  in  given  facts  and

circumstances,  but always is  hedged with sound exercise of

judicial discretion to meet the ends of justice. The facts rest

eloquent and speak for themselves. It is well nigh impossible to

find from facts prima facie case and balance of convenience." 

17.  Reverting to the case in hand,  here both sides have

claimed to be in possession of the suit land. So, after a full

trial, the matter can be decided, as to who is the actual title

holder  of  the  property.  The  appellants  claimed  that  the

respondent has been building a house over the suit land. In the
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impugned order, the trial court has held that if ultimately the

case goes in favour of the appellants, then the possession of

the land would be given to him after demolishing the house. In

my  considered  opinion,  such  a  view  is  nothing  but

preposterous.  The respondent has admitted that he has been

building a house over the suit land and claimed that land to be

his. The first appellant has claimed that the land belongs to

him. Therefore, there is a prima-facie case to go for trial. The

first appellant claimed that the suit land to be his land and in

that case, if  the respondent succeeds in building a concrete

house over the suit land, then the possession of the appellant

no.1, who would suffer irreparable loss. Thus, the balance of

convenience  goes  in  favour  of  the  appellant.  Under  the

aforesaid premised reasons, I have no doubt that the Ld. trial

court  erroneously  oriented  itself  and  refused  the  prayer  of

injunction. 

       ORDER

18.  That  being  the  position,  the  appeal  is  allowed.  The

respondent  is  directed  to  restrain  from  carrying  out

construction works in the suit land till disposal of the suit. Send

down a copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

3rd day of April, 2019.

        (P.J. Saikia)

         District Judge

                  Tinsukia

Dictated & corrected by me.  

             District Judge, Tinsukia


