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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Money Appeal Case No. 03 of 2016

1. M/S Makum Motors (Makum)

A proprietorship concern of Sri Vijay Kumar Jain,

(the appellant no.2 herein, having its head officer

at Makum Junction and the City Office

at Tulsiram Road, Tinsukia Town

District- Tinsukia, Assam

2. Sri Vijay Kumar Jain

S/o- Lt. Sohanlal Jain

Proprietor of the Appellant no.1

R/o-  Tulsiram Road, Tinsukia Towan

P.S & Dist. Tinsukia, Assam  .......................... Appellants

-Versus -

1. M/S Seagull Traders  
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A Proprietor concern of the Respondent No.2,

Namghar Road, Near Duliajan Post Office, Duliajan

District:- Dibrugarh, Assam 

2. Hussain Ahmed Chowdhury,

Proprietor of M/S Seagull Traders,

Namghar Road, Near Duliajan Post Office, Duliajan

District:- Dibrugarh, Assam  ...................   Respondents

 Appearance: 

Sri B.K Kejriwal,

Advocate      ........................ For the Appellants

P. Deb,

Advocate        ..................... For the Respondents

Date of Argument:   14/03/2019 30/03/2019

Date of Judgment:    02/04/2019

 J   U   D   G   M   E   N   T

1.      This  appeal  is  directed  against  the  judgment  dated

27/05/2016, passed by the Ld. Civil Judge, Tinsukia in Money

Suit No. 02/2010. By the impugned judgment, the court below

dismissed the suit of the appellants. Therefore, the case of the

appellants may be stated first. 
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CASE OF THE APPELLANTS

2.  The  appellants  deal  in  the  sale  of  products

manufactured  by  the  Indian  Oil  Corporation  Ltd  and  the

respondents used to purchase those goods from the appellants

on  credit.  From  November  2008  to  January  2009,  the

respondents purchased goods from the appellants worth Rs.

4,96,795.94/-.  On different dates in the month of  December

2008 to January 2009, the respondents paid  some amounts

towards part payment and at the time of filing of the suit, the

outstanding  amount  due  from  the  respondents  was  Rs.

2,43,557.78/-. 

3.  In  order  to  pay  the  outstanding  amount,  the

respondents  issued two cheques,  one worth  Rs.  19,067.00/-

and  another  for  Rs.  93,258.00/-.  When  the  appellants

presented the cheques in the Bank, those were dishonoured by

the  bank.  Therefore,  the  appellants  added  18% per  annum

interest  rate  upon the outstanding amount and accordingly,

filed the suit for recovery of Rs. 2,93,135.77/-. 

CASE OF THE RESPONDENTS

4. The  respondents  admitted  that  they  had  issued  the

aforesaid two cheques. The respondents have stated that on

one occasion, they paid an advance amount of Rs. 1,00,000/-

to the appellants towards repayment of the money. According

to the respondents, they forgot the aforesaid fact they paid an

advance  amount  of  and  accordingly  issued  to  cheques  by

including the said Rs. 1,00,000/-  , but when the matter came

to  their  memory,  they  asked  the  Bank  not  to  honour  the

cheques.  
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     ISSUES

5. On the basis of the pleadings of the parties, followings

issues were framed. 

No.1. Whether the suit is maintainable in law, facts as well as

the present form?

No.2. Whether there is any cause of action for the suit?

No.3. Whether  the  defendants  purchased  mobil  oil,  diesel,

lubricants  etc.  from  the  plaintiffs  on  credit  worth  Rs.

4,96,795.94/-  by  executing  challans  during  the  period  from

November 2008 to January 2009? 

No.4. Whether the defendants are liable to pay the balance

amount of Rs. 2,93,135.77/- with interest to the plaintiff?

No.5. Whether the plaintiffs are entitled to get the decree, as

prayed for?

No.6. To what relief or reliefs, parties are entitled? 

6.  During the trial of the case, the appellants examined

one witness. The respondents did not adduce any evidence.

On the basis of the evidence on record, the trial court arrived

at the impugned findings.

  POINT FOR DETERMINATION

7.  The only point for determination in this appeal is as to

whether the trial court judgment suffers from irregularity and

infirmity? 
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  DECISION AND REASONS THEREOF

8.  I shall take up the issues for discussion and decision in

their give orders. 

Issue No. 1

9. This issue was framed at the behest of the respondents.

In this case, respondents have admitted the jural relationship

with  the  appellants  by  admitting  that  they  had  issued  two

cheques  one  worth  Rs.  19,067.00/-  and  another  for  Rs.

93,258.00/-  for  payment  of  their  dues  to  the  appellant.

Therefore, the respondents  failed to prove that this suit is not

maintainable in law. I agree with the decision of the Ld. trial

court and answer this issue in affirmative. 

Issue No.2

10. In the light of  the decision arrived at in  Issue No.1,  I

hereby answer this issue in favour of the appellants. 

Issue No.3.

11.  In this case, the respondents admitted that they used

to  purchase  goods  from the  appellants.  They  have  claimed

that  since  1st  January  2009,  they  had  stopped  purchasing

goods from the appellants. 

12.  During  the  hearing  of  the  case,  the  witness  of  the

appellant exhibited the bills,  which are marked as Ext.  1 to

Ex.7. The witness Vijay Kumar Jain has been extensively cross

examined by the Ld. Counsel for the respondents. During his

cross examination, the appellant Vijay Kumar Jain has stated

that he in his income tax return he has mentioned that the

respondents  did  not  pay  him  the  money.  The  witness  has
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admitted that he has not filed income tax return in this case.

The appellant has also stated in his cross examination that he

used to maintain bill book, but did not have any bill register.

According to the appellant, he has not filed bill  book in this

case.  The  appellant  also  stated  that  though  they  maintain

daily sale register,  but the bills  which are  prepared for  this

case are not made on the basis of the sale register. 

13.  Referring to the section 34 of the Indian Evidence Act,

the court below has held that since the account book has not

been produced in the court,  it  cannot be held that the bills

produced in this case actually pertains to the sale of goods to

the respondents. 

14.  Here in this case, the Ext. 14 is the credit bill register. In

my considered opinion, by producing the Ext. 14, the law laid

down  in  section  34  of  the  Indian  Evidence  Act  has  been

complied with. The Ext. 14 is a part of a register. It is not a

loose sheet. There is nothing in the cross examination of the

appellant to prove that the Ext. 14 is a false document. 

15.  As  claimed  by  the  respondents,  the  appellant  has

admitted that they had received an amount of Rs. 1,00,000/-

as advance from the respondents and it was kept as a security

deposit.

16. Here  in  this  case,  I  must  remind  myself  that  the

respondent  has  admitted  his  jural  relationship  with  the

appellant.  He  has  admitted  that  for  repayment  of  the

outstanding  dues  towards  the  appellant,  they  issued  two

cheques worth Rs. 19,067.00/- and Rs. 93,258.00/-. Under the

circumstances, I do not find any reason to disbelieve the Ext.

14, which is a part of the account book. Furthermore, there is

nothing in the cross examination of the appellant to prove that
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the bills, raised by the appellant against the respondents are

false and manufactured. Thus, I have reasons to hold that the

Ld. trial court erroneously interpreted the provision of law as

well  as  the  evidence  to  hold  that  the  respondents  did  not

purchase goods from the appellants worth Rs. 4,96,795.94/- by

executing challans during the period from November 2008 to

January  2009.  I  would  record  my  disagreement  with  the

decision of the Ld trial court and I hereby hold that it is proved

that  the  respondents  had  purchased  goods  worth  Rs.

4,96,795.94/-  from  the  appellant,  between  the  period  from

November 2008 to January 2009.   

Issue No.4.

17. In the light of the decision arrived at in Issue no.3, I am

of  the  considered  opinion  that  there  is  no  necessity  for  an

elaborate  discussion  for  this  issue.  The  respondents  have

made  evasive  denials  in  the  written  statement.  On  one

occasion  they  claimed that  the appellant  has  made a  false

claim against them and on the other occasion the respondents

have stated that they issued two cheques to the appellant to

pay  the  outstanding  dues.  Evasive  denials  amount  to

admissions.  The  respondents  are  liable  to  pay  the  balance

amount  of  Rs.  2,93,135.77/-to  the  appellant.  Accordingly,  I

answer this issue in affirmative. 

Issue Nos.5 and 6.

18.  Both these issues are similar in nature and therefore, I

shall  take  up  these  two  issues  together  for  discussion  and

decision.  In  the  forgoing  issues,  I  have  held  that   the

respondents  are  liable  to  pay  the  balance  amount  of  Rs.

2,93,135.77/-to  the  appellant.  Thus  both  these  issues  are

answered in favour of the appellants.   
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        ORDER

19.  That  being  the  position,  the  appeal  is  allowed.  The

impugned judgment is set aside. The suit of the appellant is

decreed with costs. The respondents are directed to pay Rs.

2,93,135.77/- to the appellants. Prepare a decree accordingly.

Send down a copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

2nd day of April, 2019.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

             District Judge       

      Tinsukia


