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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Sessions Case No. 139 (T) of 2018

U/s 307 IPC. 

The State of Assam .......................... Complainant.

-Versus -

 Sri Meghnath Khariya

S/o- Lt. Nanda Khariya

R/o- Keyhung T.E., Line No.6 

P.S-  Bordubi

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri A.K. Choubey,

Public Prosecutor   ......................... For the State 

Shreeram Prasad,

Advocate               ..................... For the accused. 

Date of Argument:   03/04/2019

Date of Judgment:    03/04/2019
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 J   U   D   G   M   E   N   T

1.        The case against the accused Meghnath Khariya was

committed  for  trial  by  the  Ld.  Sub-Divisional  Judicial

Magistrate, Tinsukia  on 18/12/2018. 

 PROSECUTION CASE

2. On the day of occurrence, the accused tried to deal a

dao blow upon Rajesh Karmakar. The accused failed to do so,

as his brother Indra Kharia had pushed him away. 

   POINT FOR DETERMINATION

3.   The only point for determination in this trial, is as to

whether  the  accused  had  attempted  to  commit  murder  of

Rajesh Karmakar?

DECISION AND REASONS THEREOF

4.       In order to prove the case against the accused person,

the prosecution side has examined four witnesses, including

the Rajesh Karmakar. The defence plea is total denial. I have

carefully gone through the prosecution evidences. 

5.  The  witness  Rajesh  Karmakar  has  stated  in  his

evidence that on 09/08/2018, at about 1.30 pm, he was sitting

in  his  house  and  suddenly,  the  accused  appeared  and

attempted  to  hit  him  with  a  dao.  According  to  Rajesh

Karmakar, the accused failed to do so, after his brother Indra

Kharia pushed him aside. He has stated in his evidence that

he did not sustain any injury in that incident. 

6.  The second witness is Santosh Mahali. He claims to be

an  eye  witness  to  the  occurrence.  He  has  stated  in  his

evidence that on the day of occurrence, he had seen that the
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accused wanted to deal  a dao blow upon Rajesh Karmakar.

Santosh Mahali has stated that he had seen that Indra Kharia,

the elder brother of the accused had pushed him and as a

result, the dao blow did not fell upon Rajesh Karmakar. 

7.  The third witness is Indra Kharia. He is the brother of

the accused.  He has stated in his evidence that on the day of

occurrence, at about 1.30 pm, the accused tried to deal a dao

blow  upon  Rajesh  Karmakar,  but  he  pushed  him  aside.

According to Indra Kharia, the nearby people had handed over

the accused to police. 

8.  The fourth witness is Gagan Tanti.  He has stated in his

evidence  that  on  the  day  of  occurrence,  some people  had

brought the accused to his house and he was informed that

the accused had attempted to hit Rajesh Karmakar with a dao.

The witness Gagan Tanti informed the President of the Garden

Md. Sariful Ali, who in turn called police.  

9. The  offence  of  attempted  murder  was  examined  at

length by the Hon'ble Supreme Court in the case of State of

Maharashtra v. Kashirao reported in 2003 Cril.  L.  J  4464.

Their  Lordships  have held  that  in  an offence under Section

307,  all  the  ingredients  of  murder  are  present  except  the

death of the victim. Their Lordships have further held that for

the application of  Section 307,  it  is  not  necessary that  the

injury  capable  of  causing  death  should  have  been  actually

inflicted. With these principles of law, their Lordships held that

to bring home the offence within the parameters of Section

307, the following ingredients are required to be proved:

(i) That the death of a human being was attempted;

http://indiankanoon.org/doc/521480/
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(ii)  That  such  death was attempted to  be caused by,  or  in

consequence of the act of the accused;

(iii)  That  such  act  was  done  with  the  intention  of  causing

death; or that it was done with the intention of causing such

bodily injury as; (a) the accused knew to be likely to cause

death; or (b) was sufficient in the ordinary course of nature to

cause death, or that the accused attempted to cause death by

doing an act known to him to be so imminently dangerous that

it must in all  probability cause (a) death, or (b) such bodily

injury  as  is  likely  to  cause  death,  the  accused  having  no

excuse for incurring the risk of causing such death or injury.

10.  Long  back in  the  case  of Om Prakash v.  State  of

Punjab (1961  AIR  1782) ,  the  Hon'ble  Supreme  Court  has

lucidly examined the offence of attempt to murder and the law

has been laid down in the following terms:

“On a parity of reasoning, a person commits an offence under

Section 307 when he has an intention to commit murder and,

in  pursuance of  that  intention,  does not  an act  towards its

commission irrespective of  the fact  whether  that  act  is  the

penultimate act or not. It is to be clearly understood, however,

that the intention to commit offence of murder means that the

persons concerned has the intention to do certain act with the

necessary intention or knowledge mentioned in Section 300.”

11.  Reverting to the case in hand, I find that it is difficult to

assume that at the relevant time of occurrence, the accused

had  attempted  to  hit  a  vital  part  of  the  body  of  Rajesh

Karmakar,  which  would  have  caused  his  death.  So,  in  this

case, the prosecution has failed to prove that the accused had

intended or had the intention to cause the death of Rajesh

http://indiankanoon.org/doc/447905/
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Karmakar. Conjectures and surmises do not prove the guilt of

an  accused  in  a  criminal  trial  I,  therefore,  hold  that  the

prosecution side has failed to prove that at the relevant time

of  occurrence,  the  accused  had  the  intention  to  commit

murder of Rajesh Karmakar. 

12. Under  the  circumstances,  I  further  hold  that  the

prosecution  has  failed  to  prove  the  offence  against  the

accused beyond all reasonable doubts. 

       ORDER

13. In  the result,  the accused Meghnath Khariya is  found

not  guilty  and  accordingly  he  is  acquitted  from  this  case.

Presently, the accused is in judicial custody, so he be set at

liberty forthwith.  

    Given under my hand and seal of this Court on this

3rd day of April, 2019.

       (P.J. Saikia)

     Sessions Judge

                     Tinsukia 

Dictated & corrected by me.  

        Sessions Judge

           Tinsukia
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A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Sri Rajesh Karmakar

2. PW2  -  Sri Santosh Mahali

3. PW3 -  Sri Indra Kharia

4. PW4 -  Sri Gagan Tanti

PROSECUTION EXHIBITS

1.      Ext.1- Seizure list 

DEFENCE WITNESS

None. 

     Sessions Judge       

Tinsukia


