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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Sessions Case No. 72 (CH) of 2018

U/s 302 of IPC. 

The State of Assam .......................... Complainant.

-Versus -

 Sri Gautam Buragohain

S/o-  Lt. Nandeswar Buragohain

R/o- Padum Pukhuri Gaon 

P.S-  Sadiya

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri A.K. Choubey,

Public Prosecutor   ......................... For the State 
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Sumon Sharma,

Advocate               ..................... For the accused. 

Date of Argument:   01/04/2019

Date of Judgment:    09/04/2019

 J   U   D   G   M   E   N   T

1.        The case against the accused Gautam Buragohain was

committed  for  trial  by  the  Ld.  Sub-Divisional  Judicial

Magistrate, Tinsukia  on 11/07/2018.

 PROSECUTION CASE

2. The accused Gautam Buragohain along with one of his

brother namely Sunanda Buragohain resided with their father

Nandeswar Buragohain in the same house. The other son of

Nandeswar Buragohain namely Manoj Buragohain resides in a

separate house. On the day of occurrence, i.e on 14/06/2018

at  about  5.30  pm,  both  Sunanda  Buragohain  and  Gautam

Buragohain had gone out of the house to the paddy field to

bring back their cows. At one point of time, both the brothers

returned  home.  Sunanda  Buragohain  noticed  that  Gautam

Buragohain  did  not  bring  one  of  their  cows.  So,  Sunanda

Buragohain himself went out in search of the said cow. After

sometimes, Sunanda Buragohain returned home and at that

time, Sunanda had seen that Gautam Buragohain was running

away from the house with an iron pipe in his hands. Gautam

Buragohain  passed  by  Sunanda  Buragohain,  so  Sunanda

stopped him and asked him as to why he was running like

that. According to Sunanda Buragohain, Gautam Buragohain
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told him that their father tried to beat him and therefore, he

had retaliated by beating their father. Sunanda has stated that

after  saying  that,  Gautam  Buragohain  ran  away.  Sunanda

Buragohain  immediately  returned  home  and  saw  that  his

father was lying near the cow-shed with a bleeding wound on

his  head  as  well  as  on  his  hands.  Sunanda  Buragohain

immediately  called  one  neighbour  named  Himanta

Buragohain.  According  to  Sunanda,  he  and  Himanta

Buragohain  got  together  and  put  the  injured  in  an  auto

rickshaw and took him to Chepakhowa FRU, where Doctors

declared him dead. According to Sunanda Buragohain, he had

lodged an ejahar before police. 

3.  The dead body of the deceased was subjected to post

mortem examination. Doctor found the following injuries upon

the dead body of the deceased:-

" Injuries:-

i.  Laceration on left  parietal  bone,  which was already

stitched, of 10 cm in size.

ii. Laceration on right parietal bone of size 12 cm x 2cm.

On  dissection,  fracture  present  in  the  right  parietal  bone.

Membrane and brain found to be lacerated. Evidence of sub-

dural  and  sub-arachnoid  and  intra  cerebral  haemorrhages

seen. Ventricles filled with blood." 

3. The Doctor opined that the death of the deceased was

due to coma, as a result of cranio cerebral injuries sustained.

The  Doctor  also  opined  that  the  injuries  sustained  by  the

deceased were ante mortem in nature and were caused by

blunt force impact. 
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POINT FOR DETERMINATION

4.   The only point for determination in this trial, is as to

whether  the  accused had  committed  murder  of  Nandeswar

Buragohain?

DECISION AND REASONS THEREOF

5.      In order to prove the case against the accused person,

the prosecution side has examined as many as ten witnesses,

including  the  Doctor,  who had conducted  the  post  mortem

examination  upon the  dead body of  the  deceased and the

Police Investigating Officer.  The defence plea is total denial

and no evidence has been adduced by the accused. I  have

carefully gone through the prosecution evidences. 

6.  Here in this case, the death of the deceased due to

coma,  as  a  result  of  cranio  cerebral  injuries  has  not  been

disputed  by  the  accused.  Therefore,  the  only  point  for

consideration is as to whether the accused had caused the

death of the deceased. 

7.  Here in this case, the witness Sunanda  Buragohain has

supported the prosecution case in his evidence. 

8.  The  witness  Dinesh  Buragohain  has  stated  in  his

evidence  that  on hearing about  the death of  the deceased

Nandeswar  Buragohain,  he  had  gone  to  his  house.  He  has

stated  that  he  along  with  Ambeswar  Sonowal  and  Anthony

Bora had gone to Khangkung in search of the accused Gautam

Buragohain. Dinesh Buragohain has stated that they found the

accused on the road and at that time he was holding an iron

pipe in his hands. According to Dinesh Buragohain, he and his
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friend apprehended Gautam Buragohain and handed him over

to police. 

9.  The  third  witness  is  Anthony  Bora.  His  evidence  is

similar to that of Dinesh Buragohain. He came to the house of

the deceased after hearing about his death. He has stated in

his evidence that he was requested by the villages in their

search for Gautam Buragohain. Anthony Bora has stated that

he along with Dinesh Buragohain and Ambeswar Sonowal had

gone to Arunachal Boarder, which is situated at a distance of

about 3 km from his village.   He has stated that  he found

Gautam Buragohain on the road and at that time, Gautam was

holding an iron pipe in his hands.  Anthony Bora has stated

that  he  along  with  his  friend  apprehended  Gautam  and

handed him over to police. 

10.  Now,  I  shall  take  up  the  evidence  of  Ambeswar

Sonowal. His evidence is similar to that of Dinesh Buragohain

and Anthony Bora. He has supported their evidence by stating

that he along with Dinesh Buragohain and Anthony Bora had

gone  to  Arunachal  Boarder  in  search  of  the  accused  and

ultimately found him and handed him over to police.  He has

stated that the accused was holding an iron pipe in his hands

at that time. 

11.  The  fifth  witness  is  Himanta  Buragohain.  He  is  a

neighbour of the deceased.  He has stated in his evidence that

at the relevant time of occurrence, he had heard that some

one was crying in the house of the deceased and therefore, he

went there and saw that the witness Sunanda Buragohain was

crying and the body of his father Nandeswar Buragohain was

lying near the cowshed of the house. According to Himanta

Buragohain, Nandeswar Buragohain was alive at that time and
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he had a bleeding wound on his head.  He has stated that he

along with Sunanda Buragohain got together and took him to

Chepakhowa FRU and therefore, they brought his dead body

back to home. 

12.  The six witness is Manoj Buragohain. He is a son of the

deceased.   He  has  stated  in  his  evidence  that  he  used  to

reside in a separate house. Manoj Buragohain has stated that

at the relevant time of occurrence, he was putting his cows

into  the  cow  shed  and  at  that  time,  he  had  heard  a

commotion,  coming  from the  house  of  his  father.   He  has

stated that he immediately went there and met the accused

Gautam Buragohain on the way. Manoj Buragohain has stated

that  at  that  time,  Gautam was  going  somewhere.   He  has

stated that on his arrival to his father's house, he noticed that

his father was lying in the cowshed and he had a bleeding

wound on his head. According to Manoj Buragohain, he had

seen  the  witness  Himanta  Buragohain,  standing  near  his

father.  He has stated that he along with Himanta Buragohain

brought the injured person to the courtyard. Majon Buragohain

has  stated  that  at  that  time  his  other  brother  Sunanda

Buragohain was not present in the house. According to Manoj

Buragohain,  he  took  his  father  to  the  hospital  in  an  auto

rickshaw, which was driven by his nephew Anupam Gogoi.  He

has stated further that his father died in the hospital. Manoj

Buragohain has stated that he knew that it was the accused

Gautam Buragohain, who had caused the head injury to his

father. 

13.  The witness Anupam Gogoi was the driver of the auto-

rickshaw, in which the deceased Nandeswar Buragohain was

taken to the hospital.  He has stated in his evidence that he
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had seen the deceased lying on the ground with one wound on

his head and he took him to the hospital. Anupam Gogoi has

stated that he had heard that the accused Gautam Buragohain

had caused the death of the deceased. 

14.  The witness Huneswar Buragohain is a relative of the

deceased  Nandeswar  Buragohain.  He  has  stated  in  his

evidence  that  at  the  relevant  time  of  occurrence,  he  was

searching  for  his  cows  and  at  that  time,  he  saw  that  the

deceased Nandeswar Buragohain was lying in the courtyard of

his house.  He has stated that he immediately went there and

found Manoj Buragohain and Anupam Gogoi there and they

got together and took the deceased Nandeswar Buragohain to

the hospital. According to Huneswar Buragohain, he had seen

one bleeding injury on the head of Nandeswar Buragohain.  He

has stated that the deceased died in the hospital. 

15.  The police investigating officer Moni Mech spoke about

the investigation of the case. 

16.  It  is  clear  from the  evidence  that  there  are  no  eye

witnesses to the occurrence. The accused was seen running

away from the house with an iron pipe in his hands and after

sometime,  the  deceased  was  found  in  an  injured  state.

According to Sunanda Buragohain, he is the first person to be

present at the place of occurrence, after Gautam Buragohain

had left the same. 

17.  On the other hand, Manoj Buragohain has stated that

Himanta Buragohain was the first person to arrive at the place

of occurrence and at that time Sunanda Buragohain was not

present there. 
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18.  The  witness  Himanta  Buragohain  has  stated  that

Sunanda Buragohain was present by the side of his deceased

father and this witness along with Sunanda Buragohain had

taken the deceased to the hospital. 

19. So  far  as  the  evaluation  of  the  evidence  in  a  case

resting on circumstantial evidence is concerned, the principles

thereof  were laid down in the cited pronouncements of  the

Supreme Court  reported  at Sharad Birdhichand Sarda  v.

State of Maharashtra (AIR  1984 SC 1622).These principles

were  reiterated  in S.K.  Yusuf  v.  State  of  West

Bengal (2011) 11 SCC 754 and Wakkar & Anr. v. State of

U.P (2011) 3 SCC 306.

20.  The principles of circumstantial evidence so enunciated

by the  Supreme Court  in  Sharad  Birdhichand Sarda  are  as

follows :

―153. A close analysis of this decision would show that the

following conditions must be fulfilled before a case against an

accused  can  be  said  to  be  fully  established:  (1)  the

circumstances  from  which  the  conclusion  of  guilt  is  to  be

drawn should be fully established. It may be noted here that

this Court indicated that the circumstances concerned ―must

or should and not ―may be established. There is not only a

grammatical but a legal distinction between ―may be proved

and ―must be or should be proved as was held by this Court

in Shivaji Sahabrao Bobade v. State of Maharashtra [(1973) 2

SCC 793] ―Certainly, it is a primary principle that the accused

must  be and not  merely  may be  guilty  before  a  court  can

convict and the mental distance between ‗may be' and ‗must

be'  is  long  and  divides  vague  conjectures  from  sure

conclusions. (2) the facts so established should be consistent

https://indiankanoon.org/doc/1035123/
https://indiankanoon.org/doc/733548/
https://indiankanoon.org/doc/733548/
https://indiankanoon.org/doc/168565/
https://indiankanoon.org/doc/168565/
https://indiankanoon.org/doc/1505859/
https://indiankanoon.org/doc/1505859/
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only with the hypothesis of the guilt of the accused, that is to

say, they should not be explainable on any other hypothesis

except that the accused is guilty, (3) the circumstances should

be  of  a  conclusive  nature  and  tendency,  (4)  they  should

exclude  every  possible  hypothesis  except  the  one  to  be

proved, and (5) there must be a chain of evidence so complete

as  not  to  leave  any  reasonable  ground  for  the  conclusion

consistent with the innocence of the accused and must show

that in all human probability the act must have been done by

the accused.

154. These five golden principles, if we may say so, constitute

the Panchsheel of the proof of a case based on circumstantial

evidence.

21. The principles on which circumstantial evidence and its

probative value has  to  be tested,  stand authoritatively  laid

down by the Supreme Court in the judgment G. Parshwanath

v.  State  of  Karnataka reported  in   (2010)  8  SCC

593, wherein the Supreme Court laid down as follows:-

"22. The evidence tendered in a court of law is either direct or

circumstantial. Evidence is said to be direct if it consists of an

eyewitness account of the facts in issue in a criminal case. On

the  other  hand,  circumstantial  evidence  is  evidence  of

relevant  facts  from which,  one  can,  by  process  of  intuitive

reasoning, infer about the existence of facts in issue or factum

probandum. In dealing with circumstantial  evidence there is

always a danger that conjecture or suspicion lingering on mind

may take place of proof. Suspicion, however, strong cannot be

allowed to take place of proof and, therefore, the court has to

be watchful and ensure that conjectures and suspicions do not

take  place  of  legal  proof.  However,  it  is  not  derogation  of

https://indiankanoon.org/doc/1964010/
https://indiankanoon.org/doc/1964010/
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evidence to say that it is circumstantial. Human agency may

be faulty in expressing picturisation of actual incident, but the

circumstances cannot fail. Therefore, many a times it is aptly

said that "men may tell lies, but circumstances do not".

23. In cases where evidence is of a circumstantial nature, the

circumstances  from  which  the  conclusion  of  guilt  is  to  be

drawn should, in the first instance, be fully established. Each

fact  sought  to  be  relied  upon  must  be  proved  individually.

However, in applying this principle a distinction must be made

between facts called primary or basic on the one hand and

inference  of  facts  to  be  drawn from them on  the  other.  In

regard to proof of primary facts, the court has to judge the

evidence  and  decide  whether  that  evidence  proves  a

particular fact and if that fact is proved, the question whether

that fact leads to an inference of guilt of the accused person

should  be  considered.  In  dealing  with  this  aspect  of  the

problem,  the doctrine of  benefit  of  doubt  applies.  Although

there should not be any missing links in the case, yet it is not

essential that each of the links must appear on the surface of

the evidence adduced and some of these links may have to be

inferred from the proved facts.  In drawing these inferences,

the court must have regard to the common course of natural

events and to human conduct and their relations to the facts

of the particular case. The court thereafter has to consider the

effect of proved facts.

24. In deciding the sufficiency of the circumstantial evidence

for the purpose of conviction, the court has to consider the

total  cumulative effect  of  all  the proved facts,  each one of

which reinforces the conclusion of guilt and if the combined

effect  of  all  these  facts  taken  together  is  conclusive  in

establishing the guilt of the accused, the conviction would be
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justified even though it may be that one or more of these facts

by  itself  or  themselves  is/are  not  decisive.  The  facts

established should be consistent only with the hypothesis of

the guilt of the accused and should exclude every hypothesis

except the one sought to be proved. But this does not mean

that  before  the  prosecution  can  succeed  in  a  case  resting

upon circumstantial evidence alone, it must exclude each and

every  hypothesis  suggested  by  the  accused,  howsoever,

extravagant and fanciful it might be. There must be a chain of

evidence so complete as not to leave any reasonable ground

for  the  conclusion  consistent  with  the  innocence  of  the

accused and must show that in all human probability the act

must have been done by the accused, where various links in

chain are in themselves complete, then the false plea or false

defence may be called into aid only to lend assurance to the

court."

22. These  very  principles  have  been  reiterated  by  the

Supreme  Court  in  the  pronouncement  S.K.  Yusuf  (supra)

wherein it was stated thus:

―32.  Undoubtedly,  conviction  can  be  based  solely  on

circumstantial  evidence.  However,  the  court  must  bear  in

mind  while  deciding  the  case  involving  the  commission  of

serious  offence  based  on  circumstantial  evidence  that  the

prosecution case must stand or fall on its own legs and cannot

derive any strength from the weakness of the defence case.

The circumstances from which the conclusion of guilt is to be

drawn should  be fully  established.  The facts  so  established

should be consistent only with the hypothesis of the guilt of

the accused and they should not be explainable on any other

hypothesis  except  that  the  accused  is  guilty.  The

circumstances should be of a conclusive nature and tendency.
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There must be a chain of evidence so complete as not to leave

any reasonable ground for the conclusion consistent with the

innocence of the accused and must show that in all  human

probability that the act must have been done by the accused.

(Vide  Sharad  Birdhichand  Sarda  v.  State  of  Maharashtra

[(1984)  4  SCC  116  :  1984  SCC  (Cri)  487  :  AIR  1984  SC

1622] , Krishnan v. State [(2008) 15 SCC 430 : (2009) 3 SCC

(Cri) 1029] and Wakkar v. State of U.P. [(2011) 3 SCC 306 :

(2011) 1 SCC (Cri) 846].

 23. In  Jainoddin  S/O  Karimbabu  Shaikh  v.  State  of

Maharashtra,  (2012)  12 SCC 127 the Supreme Court  held

thus:

―12.  This  case  rests  squarely  on  circumstantial  evidence.

While circumstantial evidence by itself is enough to form the

basis of conviction, provided there is no snap in the chain of

events; the chain of events must, thus, be complete in such a

way so as to point to the guilt of the accused person and none

other. Law on this point is well settled. We need not have to

labour much on that. In the present case, the trial court and

the High Court, after carefully considering the entire case of

the prosecution and the evidence on record, have found that

the chain of events is well established and the circumstances

are  complete  and  therefore,  the  appellant  is  guilty  of  the

offence alleged against them.

24.    Coming back to the case in hand,  there are  several

missing links in the chain of circumstances. It is trite that in

cases  based  on  circumstantial  evidence,  motive  for

committing the crime assumes great importance. In this case,

the  motive  behind  murder  of  the  deceased  has  not  been

established.  Under  the  circumstances,  I  find  that  the

prosecution evidence available with the case record has failed

https://indiankanoon.org/doc/107022769/
https://indiankanoon.org/doc/107022769/
https://indiankanoon.org/doc/733548/
https://indiankanoon.org/doc/1775396/
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to  inspire  confidence.  I,  therefore  hold  that  the  offence  of

murder  of  Nandeswar  Buragohain  is  not  proved  beyond  all

reasoable douts against the accused Gautam Buragohain. 

       ORDER

25.  In the result, the accused Gautam Buragohain is found

not guilty of committing murder of Nandeswar Buragohain and

accordingly  he  is  acquitted  from  this  case.  Presently,  the

accused is in judicial custody, so he be set at liberty forthwith.

    Given under my hand and seal of this Court on this

9th day of April, 2019.

       (P.J. Saikia)

     Sessions Judge

                     Tinsukia 

Dictated & corrected by me.  

        Sessions Judge

           Tinsukia
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A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Sri Sunanda (Hunanda) Buragohain

2. PW2  -  Sri Dinesh Buragohain

3. PW3 -  Sri Anthony Bora

4. PW4 -  Sri Ambeswar Sonowal

5. PW5 -  Sri Himanta Buragohain

6. PW6 - Sri Manoj Buragohain

7. PW7 - Sri Anupam Gogoi

8. PW8 - Sri Huneswar Buragohain

9. PW9 - Sri Moni Mech, A.S.I.

10.PW10 - Dr. Palash Jyoti Dutta

PROSECUTION EXHIBITS

1.      Ext.1- Ejahar

2.      Ext. 2- Inquest report

3.      Ext. 3- Seizure list

4.      Ext. 4 - Sketch map

5.      Ext. 5 - Charge sheet

6.  M. Ext.1 - Iron pipe 

DEFENCE WITNESS

None. 

     Sessions Judge       
Tinsukia


