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1.  This revision application has been directed against the 

impugned judgment and order dated 28.2.2018 passed by the learned 

Sub-Divisional Judicial Magistrate,  Margherita in C.R. Case No.38/2015 by 

which the learned S.D.J.M., Margherita has kept in abeyance the further 

proceeding of C.R. Case No.38/2015.  

2.  The brief fact of the case is that the revision petitioner and 

the OP-1 are own brothers. The petitioner filed a complaint case being 

C.R. Case No.38/2015 before the court of the learned S.D.J.M., Margherita 

against the OPs-1 & 2 alleging that the OP-1 had wrongfully caused 

transfer of a plot of land to the OP-2, within Margherita Revenue circle, 

standing in the name of Late Chandra Prova Acharjee, mother of the 

petitioner and OP-1, at the time when she was so ill due to old age 

infirmity that she could not even recognise her own children and that too, 

without informing any of the legal heirs of Late Chandra Prova Acharjee, 

including the petitioner. The petitioner approached the Circle officer, 

Margherita Revenue Circle and came to know that the name of Late 

Chandra Prova Acharjee was cut down with pencil and the name of the 

OP-2 was written against the said land in the chitha book, But the chitha 

book does not reveal any information as to when and how the name of 

the OP-2 has been entered. On the same day, the complainant applied for 

certified copy of instrument basing on which the name of the OP-2 was 

entered into the chitha book. But the name of the OP-2 was entered into 

the chitha book without making any enquiry into the legality of the 

possession of the disputed land. Considering the entire facts and 

circumstances of the case and after recording the statements of the 

complainant’s witnesses u/s 200 of the Cr.P.C., the learned S.D.J.M., 

Margherita took the cognizance of the case u/s 120-B/406/420/506/34 of 

the I.P.C. vide order dated 7.8.2015. 

3.  After filing of the C.R. Case No.38/2015 the petitioner also 

instituted an application u/s 8 of the Assam Land Grabbing (Prohibition) 

Act, 2010, being L.G. Case No.6/2015 against the OPs-1 & 2 including the 
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Lat Mandal, which is pending before the Special Tribunal for eviction of 

the OP-2 from the disputed land and compensation. 

4.  The accused no.1 filed an application u/s 482 of the Cr.P.C., 

being Crl. Petition no.720/2016 before the Hon’ble Gauhati High Court, 

praying for quashing the proceeding of C.R. Case No.38/2015. But the 

Hon’ble Gauhati High Court vide its order dated 6.3.2017 observed that 

the elements of offence u/s 406/420 of the I.P.C. can not exist together 

and as such, the Hon’ble High Court quashed the order dated 7.8.2015 

taking cognizance of offences and observing that the learned S.D.J.M., 

Margherita may pass appropriate order from the stage of taking 

cognizance in C.R. Case No.38/2015 and directed both the parties to 

appear before the court of the learned S.D.J.M., Margherita on 28.4.2017. 

After appearance of both the parties and on the day of hearing on the 

point of cognizance, the OP-1 filed a petition u/s 220 r/w Sec. 184 of the 

Cr.P.C. praying either to keep further proceeding of the case in abeyance, 

or to send the case record of C.R. Case no.38/2015 to the Court of Special 

Tribunal, Tinsukia. But after hearing both the parties, the learned 

S.D.J.M., Margherita vide order dated 28.2.2018 kept the said proceeding 

of C.R. Case No.38/2015 in abeyance till disposal of the land grabbing 

case.  

5.  Being highly aggrieved and dissatisfied with the aforesaid 

order dated 28.2.2018, the petitioner preferred this revision on the 

following grounds amongst others:  

i)That the learned lower court incorrectly held that if the C.R. Case 

No.38/2015 is allowed to continue simultaneously with the land grabbing 

case, then there is every possibility that some conflicting findings may 

come out; 

ii)That the learned court below while passing the impugned order, 

failed to consider that the standard of proof in the land grabbing case and 

in an ordinary criminal proceeding is very different; in general criminal 

cases, the burden of proof is on the prosecution, whereas in land grabbing 
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cases, the burden of proof is lying on the accused to prove that he is not 

guilty; the nature of both the cases are quite different with each other; 

iii)That the Special Tribunal is competent to try the offences of land 

grabbing and not all the offences of the I.P.C.; therefore, the elements of 

jeopardy can never exist in the present case; 

iv)That the learned court below acted in gross violation order dated 

6.3.2017 passed by the Hon’ble Gauhati High Court in criminal petition 

No.720/2016 since in the said order, the Hon’ble Gauhati High Court 

observed that the learned S.D.J.M., Margherita may pass appropriate 

order from the stage of taking cognizance in C.R. Case No.38/2015; 

v)That the learned court below did not consider the fact that in 

land grabbing cases, the procedures of Cr.P.C. are not followed completely 

but to some extent only since it has its own procedure for disposal. 

Moreover, there are certain non-obstante clauses in the Assam Land 

Grabbing (Prohibition) Act, 2010, which includes the applicability of Cr.P.C. 

in certain stages of the criminal proceedings in land grabbing cases which 

are fundamentally initiated after the decision of civil question in such 

cases. Hence, it is not reasonably necessary to keep the proceedings of 

C.R. Case No.38/2015 in abeyance till disposal of land grabbing case, 

thereby completely ignoring the order dated 6.3.2017 of the Hon’ble 

Gauhati High Court. As such, the impugned order dated 28.2.2018 passed 

by the learned S.D.J.M., Margherita in C.R. Case No.38/2015 is liable to be 

set aside.  

  POINT FOR DETERMINATION: 

6.  The only point for determination in this revision is as to 

whether the learned court below had erred while passing the impugned 

order? 

  DISCUSSIONS, DECISION AND REASONS THEREOF: 

7.  Heard the learned counsel for the petitioner as well as the 

learned counsel for the OPs. Also carefully perused the case record/ 
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documents submitted along with the petition, order of the Hon’ble Gauhati 

High court and the judgment dated 17.8.2017 in Criminal Reference 

No.1/2017 cited in 2017(5) GLT 854 passed by the Hon’ble Mr. Justice 

Ujjal Bhuyan and Mr. Justice Kalyan Rai Surana of the Hon’ble Gauhati 

High court, where it is thoroughly discussed about the limitation and arena 

of the Assam Land Grabbing (Prohibition) act, 2010. In the said citation, 

the Hon’ble High court held that – “As per Section 12 of the 2010 act, any 

case pending before any Court or other authority immediately before 

coming into force of the 2010 Act which involves any act of land grabbing, 

shall stand transferred to the Special Tribunal within whose jurisdiction the 

alleged grabbed land is situated. In the C.R. Case No.38/2015, the case 

was registered u/s 406/420/120-B/506/34 of the I.P.C. and not under any 

section of the Assam Land Grabbing (Prohibition) Act, 2010. In the above 

stated Criminal reference Case no.1/2017, the Hon’ble Gauhati High Court 

specifically held in the answer to question No.(iv) that a Special Tribunal 

has no jurisdiction to take cognizance of offences under other penal 

statutes. “In so far other offences outside the purview of 2010 Act are 

concerned, it is for the police or other investigating agencies mandated by 

the other penal statutes which will investigate the other offences where 

after law will take its own course.” It is also held that – “Legislature had 

enacted the 2010 Act only to expeditiously deal with the offence of land 

grabbing and other offences in connection with land grabbing such as the 

ones mentioned in Section 5 of the 2010 Act by creating a special 

procedure. Therefore, the 2010 Act is not empowered to try offences 

other than those under the 2010 Act.”  In the same citation, the Hon’ble 

Gauhati High Court held, “However, in so far offences of other penal 

statutes like the Indian Penal Code are concerned, the 2010 Act is silent; 

rather there is no specific provision in the 2010 Act to take cognizance of 

offence of other penal statutes. As a matter of fact, the aforesaid sections 

clearly provide that the enquiry and trial should be confined to the 

offences mentioned therein. It is trite that a penal statute has to be 

construed strictly.” ....................................... “There would be no legal 
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bar for parallel proceeding of two trials in two different fora as both are 

distinct and separate offences triable under separate statutes.”  

8.  Moreover, the Hon’ble Gauhati High court also opined that 

the learned S.D.J.M., Margherita may pass appropriate order in C.R. Case 

No.38/2015 being prima-facie satisfied with regard to offences alleged by 

judicious mind from the stage of taking cognizance of the offences in the 

said C.R. case. 

9.  Considering all the above reasons, I find the impugned order 

dated 28.2.2018 passed by the learned lower court is erroneous and is 

liable to be set aside. Accordingly, the criminal revision petition is allowed. 

10.  This criminal revision case is disposed of accordingly.  

11.  Given under my hand and seal of the court on this day, the 

24th   April, 2019. 

Dictated and corrected by me. 

 

          (S.G. Bora)                                                  (S.G. Bora) 
Addl.Sess.Judge(FTC) No.1                      Addl.Sess.Judge(FTC) No.1 

         Margherita                                         Margherita 
 

 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 


