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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

                               Criminal Appeal No. 19(3)2016
        Arising  out  of G.R case  no. 1634 of 2013

 

Sri Manish  Dhar,  aged  about 46 years,

S/o Lt. Mahitosh  Dhar,

R/O.  At  present  residing  at  Principal 

ITI, Bongaigaon, P.O,

P.S. &  District Bongaigaon,

Assam.

9435455264        

                     ----------------------------Appellant
 

      -Versus-

Smt. Parijat  Dihingia

D/o. Late  Kulen  Dihingia

R/o. Borpathar,  Changlijan,  

Udaypur  Gaon,

P.S.  Barbaruah, 

Dist.Dibrugarh,

Assam................................Complainant/victim.

                              2)The State of Assam

                           …................... Respondent.

Appearance :-

                 Sri R.  Sah………………Advocate for the Appellant

       Sri  R.C Das,...............Ld. Addl. P.P  For the State.  
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               Date of argument      :   16.03.19, 30.03.19 &  12.04.2019.

               Date of Judgment      :   25.04.2019.

 

J U D G M E N T

1.         This  appeal   is filed by the appellant under  Section   374

of the code of  Criminal  Procedure 1973 against the judgment

and  order  of   conviction  dated  11.08.2016  passed  by  the

Learned Chief Judicial Magistrate at Tinsukia, in G.R.  Case No.

1634 of  2013, U/s.  354 A(1)(i)  of   the  IPC   sentencing  the

accused/appellant to undergo   R.I  for  1(one) year  and  a fine

of Rs. 8,000/-,  in  default,  to undergo  S.I    for another  two

months.  

2.        The brief of the case is that the  complainant Smt. Parijat

Dihingia filed  an  FIR  on  27.09.13  before the  Officer-in-Charge

of   Tinsukia Police Station  stating  inter  alia  that  she  is  a

student  of  ITI,  Tinsukia. On  that  day,  at  about 11:17 A.M

their Electrician  teacher  Manish  Dahar  communicated  with

her  over phone  and  engaged  her  in  some  works  in  his

house situated  near  Pinewood  Women's Hostel  and  on  the

way  in front  of  Janata  College  at  11:40 A.M  stopped  his  car

and  touched   on   her   body   and   misbehaved   her.  She

immediately somehow  got  down  from  the  car  and  left  the

place  and informed  her  friends. She  also  stated  in  her

ejahar  that  the said  person  used  to  torture  the  students

mentally.  He  used to  demand  money  and  bottle  of  alcohol

otherwise  he threatens  them  not  to  give  practical   and

Sessional marks  to them.  

3.        On appearance of the accused Ld. Trial Court had framed

the charge U/S 354(A)(1)(i) IPC against him. The charges were

read over and explained to the accused respondent to which he
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pleaded not guilty and claimed to be tried. 

4.       Accordingly Ld. Trial Court after full  conducting trial and

hearing  both  sides  pronounced  and  delivered  the  impugned

Judgment and order on  11.08.2016 and convicted the accused

appellant and  sentencing  him to undergo   R.I  for  1(one) year

and  a fine of Rs. 8,000/-, in  default, to undergo  S.I   for another

two  months.  

5.       On being highly  aggrieved   and   dissatisfied  with  the

impugned Judgment  & order  the accused/appellant,  namely,

Sri Monish Dhar among  other  things  has drawn the attention to

set aside the impugned Judgment and order of  conviction dated

11.08.2016 on the following among  other grounds  - 1. For that,

the Ld. Trying C.J.M, Tinsukia, erred  in law  by  convicting  the

appellant.  2. For that, the judgment  and  order  of  conviction

are  not  maintainable  in  law  and  facts.  3. For that, the Ld.

Trying C.J.M, Tinsukia, did not  weigh  properly  the  evidence on

records   while   convicting   the   appellant.  4.  For  that,  the

Learned  trying  magistrate,  committed  great  error  of  law in

as  much  as  she  did  not  consider  the  important  aspects  of

the  cross-examination  while  convicting the appellant.  5. For

that  instead  of  corroboration,  the  prosecution evidence  is

full  of  contradictions. The  learned  C.J.M,  Tinsukia  based  the

Judgment  and  order  of  conviction  on  such  contradictory

evidence  without  applying  her  judicial  mind. The  conviction

is  therefore,  not  sustainable  in  law.  6. For that, the learned

C.J.M,  Tinsukia  failed  to  appreciate  the  provisions  of  law  in

its  proper  perspective.   7. For that, the learned court  below

passed  the  impugned  order  without  applying  her  judicial

mind  and  without  considering  the  materials on  records  as

well   as   without   considering   the   law   in   its   proper

perspective. 8. For that the learned tying Magistrate  has  acted

illegally  and passed  the order   dated 11.08.2016 arbitrarily

which  is  apparent  on  the  face of  the  record of  the  case  as
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such  the  impugned  order dated 11.08.2016 is  liable  to be set

aside.  9. For  that  the  Ld. C.J.M,  Tinsukia has caused  great

miscarriage of justice while passing  the  order and  judgment

11.08.2016 as  such the  same  is  not  sustainable in  law  and is

liable  to be set  aside. 10. For  that  the  Learned below  court

did not  put the  questions before  the  accused and  the  answer

told  by  the  accused were not  recorded properly the statement

recorded under  section 313 of Criminal  Procedure  of Code of

the  accused/appellant while  passing  the  order and  judgment

dated  11.08.2016  in   its  proper  perspective  as   such  order

passed by Ld. C.J.M,  Tinsukia   is  liable  to be set  aside. 11. For

that  the Judgment  of the learned Judicial  Magistrate suffers

from  serious  legal  defects as the C.J.M,  Tinsukia has ignored

the  basic principle  of assessment of  evidence  on  record. 12.

For  that  the  Learned  trial  court  has  overlooked  the  fact

that the  conviction of  the  accused   has  been  recorded only

on  the  basis  of Solitary Witness which  has  been  corroborated

by any independent  witness rather  the  court believed  on  the

versions  of  the   own   friends   and  colleagues   of   the

complainant  which  casts  a  heavy doubt on  the  case  of the

prosecution and  as  such  the conviction  is  liable  to  be  set

aside. 13. For  that  the ingredients of  sec. 354 A-(i) of  IPC  has

not  been  proved  by  the  prosecution  which  only  assumes

that  prosecution  case  was  based  on  totally  false  story  and

as  such  the  order  of  conviction  is  liable  to  be  set  aside.

14. For  that  there  is  major contradictions  regarding  date  and

time  and  place  of  occurrence  of  the  incident as  alleged  as

such  it  is  clear  from  the  prosecution  witnesses  that  the

instant  case  was  based  on  totally  false  assertions  and  as

such warrants  set  aside  of  the  said  order  of  conviction.  15.

For  that  the  learned C.J.M,  Tinsukia   failed  to  appreciate  the

facts  that  there  were  previous  anger  and  enmity  with  the

accused   complainant  and   the   students   regarding   their

attendance  and  the  complainant  had  openly told  to  the
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students in  the  class  that  those  students  who  would  not

attended  their  classes  regularly would  not  given  sessions

marks  and  this  version  is  confirmed  from  the  deposition  of

Sri  Pranab  Gogoi  being  examined  as  PW-5  who  stated  in

cross  on  page  No. 8,  Para  No. 4  as  “We  had  the  grievances

against  Accused  that  he  demanded  money  and  used  to

mentally   torture   us.” And   this   important   part   of   the

evidence  has  not  been  taken  into  account  by  the  learned

court  which  ought  to  be  taken  in  consideration  by  the

learned  court.  16. For  that  the  learned trial  court  failed  to

assess  the  evidence  on  record  of  the  complainant  as  they

were   all   hearsay   and   even  though   there   is   major

contradiction   in   their   respective   depositions   regarding

incident.  17. For  that as  per  version  of   the complainant the

incident  took  place  in  a  car  but  she  failed  to  depose  about

the  make  or  model  of  the  car  on  the  FIR  as  well  as  she

also  failed  to  depose  before  the   learned court  even  after

two  years  of  the  alleged  incident  about  the  specification  or

registration  no. of the  vehicle  which  becomes  the  case  as

doubtful.  18. For  that  as  per  version  of   the complainant she

informed  about  the incident first  to  her  mother  and  then  to

Sri  Rahul  Phukan  and  Sri Abhijit  Moran  but  they  were  not

examined  by  the  I.O  or made them  witness  which  also  cast

doubt  on  the  veracity  of  the  prosecution  case.  19. For  that

almost   all   the   witnesses   hailed   from   the   district  of

Dibrugarh (as  the  complainant also  hails  from  Dibrugarh)

who  were  made  witness  except  one  however  one  very

important  witness  who  has  been  shown  witness  in  SL. No. 5

of  the  charge  sheet  being  EXT.  3  namely Smt. Leena  Dhar

did  not   examine  purposefully  by  the  prosecution in  order  to

secure  conviction  of  the  accused  and  the  appellant  has

been prejudiced  by  the  learned  below  court. And  this  might

be  the  conspiracy  of  the  witnesses  and  the  complainant  to

implicate  the  appellant  in  false  case  in  a  very  planned
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manner.  20. For  that the  witnesses  have  deposed  in  a  very

exaggerated  manner  which  are  not  believable and  all  are

hearsay   evidences.  21.  For   that  the  conduct   of   the

complainant   and   the   accused/appellant  were  not  minutely

compared by  the  learned  court. In a  case  of solitary evidence

the  caution  regarding  conduct  of   the  accused  and  the

complaint   must   be  viewed  with   very  much  care while

reaching over  any  conclusion. In  the  case  the  complainant

gathered  her  friends  after  the  alleged  incident  and  went  to

the  house  of  the accused/appellant in  no  time  in  order  to

ask  him  why  he  behaved  indecently  to  the  complainant.

The  natural   conduct  should   be   to   instantly   visit   police

station to  report  the  matter  or  to  complain  to  the  principal

ITI,  but  she  did  not  do  which  also  cast  doubt  on  the

veracity  of  the  complain  of  the  complainant. On  the  other

hand  the accused/appellant was  busy  in  his  regular course  of

business  when  the  complainant  and  her  friends  visited  the

house  of  the  complainant  and  he  denied  having  such  any

incident  happened  but the goon  succeeded  in  their  plan and

called police  who  rescued  the  accused/appellant  but  on  the

forceful  attitude  of  the  complainant and  her  goons police

has to  register  the  case.  The accused  at  any  point of  time

did  not  flee  away  since  he  was  innocent. 22. For  that the

complainant  had   stated   before   the   I.O   that   the

accused/appellant  misbehaved  with  her  but  did  not  say  any

thing  about  outrage  of  her  modesty  which  is  fatal  for  the

prosecution. 23. For  that the  complainant did  not  mention  in

EXT. 1  Ejahar  that  the  accused  put  his  hands  in  the  private

parts  of  her  body  which  also  cast  doubt  on  the  story  of

the  complainant. In  her  cross  she  has  been  contradicted  on

almost  all  her  allegations  and  she  could  not  prove herself

as  true  even  though  the  learned  below  court  recorded

conviction  of  the  accused/appellant  which  is  liable  to  be

rejected.  24.  For  that the pw-2 Sri  Jibanta  Konwar  stated  in
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the  cross “the  accused  never  misbehaved with  me  and  prior

to  this  incident  I  had  not  heard  him  misbehaving  with

others.  I  don't  know  anything adverse  against  him  prior  to

this  incident”.   The  learned  court below  did  not  take this

aspect  in  to  account  while  believing  the  contradicting and

exaggerated  statements  of   the complainant  as  such  the

conviction is  not  good  in  the  eye  of  law.  25. For  that the I.O

also   did   not   seize   the   vehicle   in   which   the   alleged

misbehaved  was  done   with   the   complainant.  The   very

existence  of  the  car  is  in  question. Whether  there  was  any

such  car  owned by  the  accused/appellant  and  any such

incident  happened  with  the  complainant.  26. For  that there is

vital  difference  among the  version of  the  I.O,  Complainant

and  witnesses. The I.O  has  shown  the  place  of  occurrence

in  his  sketch  map  as  near  stadium  but  the  complainant

claimed  it  was  in  front  of  Janta  college  and  samsan  road

which  is  also  not  believable  and  cast  a  doubt  on  her

version.   27.  For   that  the   complainant  alleged   that    the

accused/appellant  called  her  on  mobile  but  the prosecution

totally  failed  to prove  this  important  fact  that  whether  the

accused  had  called  the  complainant.  Since  the  story  of  the

complainant  was  a  concocted  one  so  that  she  did  not

produce  her   mobile   or   its   details   to   the  I.O  as   the

allegations  were   false  as  the  accused  had  never  called  her

on  mobile.  28.  For  that the learned  trial  court  has  totally

failed  to  take  into  account  the  norms  outlined  by  the

Supreme  Court   in  a  catena  of  judgments  to  follow up while

passing  an  order  of   conviction  on  the  basis of solitary

witness. The cases are Joseph Vs. State of Kerala 2003 SCC 456,

Suresh  Chaudhary Vs. State  of  Bihar (2003) 4  SCC 128,  Anil

Phukan VS  State  of   Assam 1993,  3 SCC, 28,  Shahbuddin

Abdul  Kahlik  Shaikh Vs. State  of  Gujarat 1995 Supp(2) SCC

282  etc.  The  below  court  totally  failed  to  follow  the  rules

of  caution  framed  in  these  cases.  29.  For  that the learned



8

CJM,  Tinsukia,  failed  to  give  importance  that  the  case “Was

Not  Proved  Beyond  All Reasonable  Doubts”. And  there  is  no

eye  witness  of  this  case  more  so  the  sole  testimony   of

the   complainant   is   full   of   contradiction   which   is   not

believable  at  all.  30.  For  that the learned CJM,  Tinsukia, has

not  applied  her  mind  in  the  assessment of  the  evidence  as

on record  as  it  did  not  stand  according  to  section  3  of  the

Indian  Evidence Act.  31.  For  that in  any  view  of the matter

the  judgment  and  order  of  conviction  are  not  maintainable

in  law  and  the  same  is  liable  to  be  set  aside.

6.         I  have  carefully  perused the Memo of Appeal, the case

record  of  the   learned  court  below,  impugned  judgment  and

order, evidence on record, both oral and documentary.

7.        Heard  Ld.  Counsel appearing for the Appellant and Ld.

Addl. P.P for the Respondent.

8.         The Point to be decided now by this appellate court is as

follows:

1. Whether  the  Ld.  Trial  court  has  decided  the  case

erroneously without following law and true facts?

2. Whether on  27-9-13  at  about  11:40 AM  near  Janata

college,  Borguri  the  accused  touched  the  body of  the

informant  Parijat  Dihingia by  giving  her  lift in  his  car

involving  unwelcome  and  explicit  sexual  overtures?

 

Discussion, Decision & Reasons thereof

9.         Before   appreciating   the    rival   contention   of   the  Ld.

Counsels  for   the  respective   parties  I  have   gone   through   the

evidence of  the  prosecution witness. 
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10.       PW.1,  Sri    Parijat   Dihingia  has  stated  that she  is  the

informant of  the  case. Ext.1  is  her  Ejahar  and  Ext. 1(1)  is  her

signature. She had  lodged  this  case  against  the  accused Manish

Dhar  who  was the  instructor  of  Electrician  Trade  at  ITI,  Tinsukia.

The incident occurred  on  27.09.2013  at  about  11:40 am. On  that

day in  the morning  she  went to  do  class  at  Tinsukia  ITI but  the

accused  did take  their  class  that  day  and  asked  them  to  go  and

as  such they returned  to  hostel.  Then  at  about 10:17 am  the

accused  had called her over  phone and  called  her to  work  at  his

home  as  he was shifting  his  house  to  a  rented  house. But  she

refused and  requested  him to  spare her as  she  did  not  want  to  go

to  his  house  as  he  called  him  alone  in  his  house. On  her  refusal

he  threatened  her  not  to  give  Sessional  marks  and  that he  will

strike  out  her  name  from  the trade  and  that  she  will  never  be

able  to  read anywhere  else. Then  the  accused  sent one  of  her co

student Jibanta  Konwar  who  was  working  with Dhananjay  Chetia  in

his  house  to  bring  her. Then  at  about  11:17 am Jibanta  Konwer

came  to  Womens ITI  Girls  Hostel  at  Borguri  to pick  her. She as

such  went  with  him  to  the  house  of  accused. She  was in  the  first

floor  of  the  rented  house  of  accused  with  Jibanta  Konwar  and  the

accused who  went  to  his  old  house  to  bring  few  items  on

reaching  his  new  rented  premises  asked  Dhananjoy  Chetia  to  call

her  from  the  1st  floor. As  such  she  went  down and  then  the

accused  told  her  that  there  is  not  much  work  left  in  the  new

house  and  that  there  are  much  work  left  to  be  done  in  his  old

house  and  asked  her  to  get  into  his  car. She  at  that  time

wanted  to sit  in  the  back seat  and  sat  there  on  the  back side  but

he  called  her  in  the  front  seat. 

11.           The  accused  who  was  in  the  driver's  seat  and  on  the  way

he  took  a  turning   that  did  not  lead  to  his  old  house and  on  her

asking  where  he  was  heading  he  told  her  that  his  wife  called

him  that  there  is  no  work  left  in  his  old  house   and so there  is

no  need  to  go  there  and  as  such  he  will  drop  her  at  her  hostel
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and  that  he  too  had  some  work  in  the  ITI  college. She  told  him

that  she  will  go  on  her  own  to  her  hostel  but  he  strongly

insisted  to  drop  her  to  hostel. Then  he  instead  of  taking  the  road

to ITI  Women's  Hostel  had  taken  the  road  to  Borguri  Smashan and

on  reaching  in  front  of  Janata  College  he  stopped  the  car  and  he

deliberately put  his  hands  in  the  private  areas of  her  body and

behaved indecently  with  her. She  understanding  his  ill   motives

pushed  him  aside  and  ran  out  of  the  car  and  called  her  mother

and  her   friends  over phone  and  informed  them   about   the

incident.  She  had  informed Pranab  Gogoi,   Debojit   Das,   Rahul

Phukan  who  were  fellow  students. She  also  informed  her  senior

students  Manash  Pratim  Phukan  and  Abhijit  Moran  about  the

incident  over  phone. Then  they  told  her  that why  the  accused

being a  teacher  behaved  so  and  that  the  matter  is  to  be  directly

talk  with  the  accused. The Accused  went away  from that  spot  with

his  car  after  she pushed  him  aside  and  came  out  of  the  car  on

being  behaved  indecently   by  him. Her  fellow  students  of   ITI

gathered  and  they  went  to  the  house  of  Accused  and  asked

about  him  but his  wife  told  that  he  is  not  there  at  home.  But

the  Accused  came  out  shouting  who  is  it  there  in  his  house.

When  all  the  students  enquired  him  about  the  matter  he  denied

to   have   indecently   behaved  with   her.  Someone  had  in   the

meantime  informed  police  about  the  matter  and  police  arrived  at

the  house  of  accused. She  lodged  an  ejahar  against  accused

reporting  the  matter. Police  recorded  her  statement.

12.         In  cross-examination  she  states  that she  had  not  concealed

anything  in  her  ejahar. In  Ext. 1  she  had  written  that  the  incident

occurred  in  the  road  in  front  of  Janata  College, In  Ext. 1  she  had

not  written  that  the  accused  put  his  hands  in  the  private  parts of

her   body   but   she   had   only   written   the   accused  behaved

indecently  with  him.  She  had  not  written  in  her  ejahar  that  the

accused  insisted  her  over  phone  to  go  to  his  house  as  on  that

day  the  accused  did  not  take  class  and  that  the  accused  sent  a
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boy  Jibanta  Konwar to  pick  her  and  that  the  accused  took  her  to

Smashan  Road  in  his  car  on  going  to  his  house.  She  denies  the

suggestion  that she  had  not  stated  before  police  that  on  that  day

the  accused  did  not  take  class  and  they  returned  to  hostel  and

that  the  accused  calling  her  over  phone  to  his  new  house  and

that  on  her  refusal  to  go  to  his  house  he  threatened  not  to  give

her Session  marks  and  strike  out  her  name  from  trade  and  that

he  sent  Jibanta  Moran  to  pick  her  as  he  was  working  with

Dhananjoy  in  his  house  and  that  he  went  with  Jibanta  Moran  to

his  new  house and  was  waiting  for  accused and  waiting  for

accused  at  his  new  house  in  the  1st  floor as the  accused  was  not

there as  he  went  to  his  old  house  and  that  when  accused came

to  his  new  house  he  called her  through Dhananjoy  and  when  she

came  down he  told  her  to  go  with  him in  his  car to  his  old  house

in  his  car  and  told  her  to  seat  and  as she  sat  in  the  back  he

called  her in  the front  seat  and  then  instead  of  going  home  he

took  her  to  Smashan  Road  and  on  reaching  the  road  in  front of

Janata  College he  stopped  the  car  and  touched  her  private parts

and  then  she  informed  her  fellow  students  Manash,  Abhijit about

the  incident and  that they  all  went to  the  house  of  accused  and

on  asking  about  the  accused  his  wife  told  accused  not  to  be

present at house  and  then  the  accused  came  out  asking  who  is  it

in  his  house  and  that  the  police  on  getting  information  reached

the  house  of  accused  and  took  the  accused  with  them. She  does

not  know  if  there  is  any  Chowkidar  at  Janata  College. The  place

of  incident  is  an  isolated  place  but  it  is  motorable  road. She  is

now in 4th  Sem of  ITI. At  the  time  of  incident  she  was  at  1 st

Semester. 

13.           She  denies  the  suggestion that  the  accused  being  a teacher

had  warned  her  for not  doing  class  regularly.  The  accused had told

all  students  that Session  Marks  will  not  be given  if  found irregular

in  attendance. She  denies  the  suggestion that  as  the accused

complained  to  Principal  that  he  will  make  her non collegiate  then
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she  had  falsely  levelled  the  allegation  against accused. She  does

not  know  the  registration  number of  the vehicle of  accused. In  Ext.

1  and  before  police  she  had  not described  the make  and  model of

the  vehicle  of  accused. She denies  the suggestion that  she had not

gone  in  any  vehicle  of  the accused  for which  she  did  not furnish

its  details.  The  accused now  is  a lecturer  of  Bongaigaon ITI. She

denies  the  suggestion that   she has  falsely  filed  this  case just  to

humiliate  the  accused. She  has not  stated  in  her  ejahar, to where

the  accused touched her.  She does  not    know the  length  and

breadth  of  road  near  Janata  College  or  how  many  people  reside

nearby. She  also  cannot  tell  the  exact  kilometer  that  she  had

travelled  in  the  car  of  accused. She  does  not  know  how  big  is

the  Janata  College. She  denies  the  suggestion that  as  she  never

went  to  the  Janata  College road  so  she  could  not  give  the

aforesaid  description. She  denies  the  suggestion that  she  has

deposed  falsely.

14.       PW.2, Sri  Jibanta  Konwar  has  deposed  that he  knows the

informant  as  well  as  accused. In  the  year  2013  he  was  a  student

of  ITI,  Tinsukia  in  the  Electrical  Department.  On  27.09.2013  at

about  11:30 am  he  went  to  ITI  institute  -  their  Instructor  of

Electrical   Department  Sri   Manish  Dhar,  i.e,   the  accused  was

shifting  his  house  near  Pinewood  Hospital. He  asked  him  and

Dhananjay,  his  fellow  student  to  help  him  in  shifting  his  house by

opening  the  fan   and  other  electrical  equipment  and  fix same  in

his  new  house. Both  he  and  Dhananjay  went  to  the  old house  of

the  accused and  opened  the  bulbs ,  fans  and  other articles  and

loaded  the  same  in  thelas.  Then  he  and  Dhananjoy went  with  the

accused  in  his  car  to  his  new  residence. The  new house  of

accused  was  dirty  and  so  the  accused  asked  one  of  his colleague

Prijat  Dihingia and of  their senior  students  to  help  in cleaning  the

house  and  as  such  told  him  to  call  them  over phone  in  his  new

house. The  accused  sent him  with  his motorcycle  to  bring  Parijat

and  Sewali  to  his  new  residence.  He then  brought  Parijat  to  the



13

new  residence  of  accused.  The accused  at  that  time  was  not

there in  his  new  residence and   his new  house  was locked. Both  he

and Parijat  as  such  were  waiting in  the  verandah  of  the  1 st  floor

of the  new  residence  of  accused. After  about  10-15  minutes  the

accused,  his  wife  and  Dhananjay came  in  a  car  to  the  new

residence  bringing  the  household articles  from  his  old  house  in  a

thela (hand  cart).  The  accused then  called  them  to  help Dhananjoy

to unload  the  household articles  from  the  thela. Then they  took

those articles  above  and himself  and  Parijat  were helping  fitting the

fans  in  the  new  house  of  accused.  At  that  time  the  accused  told

Dhananjoy  to  call  Parijat. Parijat  as  such  went  down  and  accused

asked  her  to  get  inside  the  case. Parijat  then  at  first  was  about

to  seat  in  the  back seat  of  the  car  but  the  accused  called  her  to

sit  in  the  front  seat  and  he  saw  Parijat  then  shutting  the

backside  door  sat  in  the  front  seat  with  accused  who  was  driving

the  car. Then they  left. When after  a  long  time  the  accused  and

Parijat  did  not  return the  wife of accused asked me  that  where  the

accused  was and  so  she  told  him  to  call  the  accused and  enquire

where  he  was.  He as  such  rang  up  the  accused and  he  told  him

that  he  was  with  Parijat  and  in  going  towards  ITI  Institute.  After

some  time  the  accused  returned with  his  car.   The  accused  then

came  up stair.  When  they  were  fitting  the  fans  and  he  heard  the

accused  murmuring  that  he  made  a  mistake  by  calling  Parijat

today.  Then  after  sometime  as  his  father  called  him  he  went

home  at  about  3-3:30 P.M.  At  about  6-7 PM  one  of  his  colleague

Mridu  told  him  that whether  he  was  aware  of  the  incident  today,

then  he  asked  him  what  had  happened  and  he  told  him  that  the

accused  today  behaved  immodestly  with  Parijat. After  sometime

Parijat  too  called  him  over  phone  and  informed  that  the accused

behaved  immodestly  with  her. Partijat  then  lodged  an  ejahar  on

the  matter  and  police   had  recorded  his  statement.

15.       He  does  not  know  the  length  and  breadth  of  the new

residence  of  accused. He  does  not  know the  persons  who  resides
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nearby  the  new  and  old  residence  of accused. He  does  not  know

the  name  of  the  father  of  Parijat.  Parijat  did  not  tell  him  that

where  and when  the  accused  misbehaved  with  her. The  accused

never  misbehaved  with  her  and prior  to  their  incident  he  had not

heard  him  misbehaving  with  others. He  does  not  know anything

adverse  against  him  prior  to  this  incident. He  has  the phone

number  of  Parijat   and  Mridu  but  he  does  not  remember  it now.

He  does  not  know  the  registration  number  of  the  vehicle  of

accused. He  does  not  know  where  the  accused  went  with  Parijat

in  his  car. The  accused  did  not  forcibly  take  Parijat  in  his  car.  He

does   not   remember   whether   he   told   before   police   in   his

statement  that  Parijat  and  Mridu  had  informed  him  over  phone

about  the  incident.  He  denies the  suggestion  that  Mridu  and

Parijat  did  not  inform  him  about  the  incident  over  phone. He  has

told  his  parents  and  his  younger  sister  about  the  incident. The

name  of  his  father  is Dulen Donwar .  The  name of  his  mother  is

Jyotsna  Konwar  and  the  name  of  his  sister  is  Shibani  Konwar.  He

had  not  told  before  police  that  he  told  his  parents  and  his  sister

about  the incident. He  denies  the  suggestion  that   Parijat  never

went  with  accused  in  his  car  and  it  is  not a  fact  that   as  such

could  not  give  the  registration  number   of  the  vehicle  of  accused.

He  denies  the  suggestion  that    the  accused  never  asked  him  to

call  Parijat  in  his  home  and  it  is  not  a fact  that  he  did  not  take

Parijat  with  him  to  house  of  accused. He  denies  the  suggestion

that he  never  went  to  house  of  Accused  and as  he  could  not

give  the  description  of  his  house.  He  does  not  know  the  name

of  the  wife  of  accused.  He  does  not  know  who  is  the  in charge

of  girl's  hostel. He  denies  the  suggestion  that   he  is  not  a

student  of  ITI,  Tinsukia.  He  knew  about  the  household  articles  of

the  accused  but   he  cannot   say  the  exact    details   of   the

household  articles.  He  denies  the  suggestion  that he  did  not

unload  the  household  articles  of  accused.  He  does  not  know  the

size  of  the  fans  of  the  accused  that   he  had  fitted  in  his  house.

He  denies  the  suggestion  that  no  such  incident  occurred  as
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narrated  by  him  and  it  is  not  a  fact  that  he  has  deposed  falsely

today.

16.         PW.3, Sri Manas  Pratim  Phukan  has  deposed  that he  knows

the  informant  who  is  a  student  from  his  institute i.e,  ITI,  Tinsukia.

She  was  a  junior  to  him. He  also  knows the  accused  who  was

their instructor  in  said  institution. On 26.09.2013  the  informant  at

about 1-1:30  PM had  informed  him  over  phone  that  accused  had

shifted his  house  from  Bank  Colony  to  a  new  house  at  Pinewood,

Tinsukia locality  and  that  the  accused  had  called  her  to  help  him

in  shifting  his  house and  that  the  accused   asking  the  informant

to  go  to  his  old  home   had  asked  her  to  accompany  him  in  his

car  and  he  instead  of  taking  her  to  his  old  house  took  her  to

her  hostel  and  on  the  way  near  Borguri  Smashan  he  had touched

her  body  and  had  misbehaved  with  her. She  disclosed him  all  this

over  phone.  He  on  coming  to  know  about  the incident  had  went

to  the  house  of  accused  and  saw  police  and people  gathering

there  in  his  house. Police  recorded  his statement. The  informant

had   lodged  an  ejahar  and  in  that ejahar  he  had  too  put  his

signature. Ext. 1  is  the  ejahar  and  Ext. 1(2)  is  his  signature on  it.

17.          In  cross-examination  he  has  stated  that Police  did  not record

his  statement  and  as  such  he  did  not  state   before  police

whatever  he  deposed  in  his  evidence  in  chief  today. He  does  not

have   any   personal   allegation  against   accused.  He   does   not

remember   the   phone   number   of   informant.  He   denies   the

suggestion  that   informant  does  not  have  any mobile  phone  and

she  did  not  call  him  over  phone. He  denies  the  suggestion  that

the  informant  did  not  tell  him  anything  about  the  evident  over

phone. He  does  not  know  who  wrote  Ext. 1. He  puts  his  signature

on  Ext. 1.  He  did  not  know  who  tell  him  to  put  sign  in  Ext. 1. He

had  put  his  signature  in  Ext. 1  in  an  extra  sheet  attached  to  Ext.

1. In  the  first  page  of  Ext. 1 it  is  not  written  that  it  is  continued

to  the  next  page. In  the  backside  of  Ext. 1  there  is  signature  of
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police. The  paper  in  which  he  had  signed  there  is  no  signature  of

police.   He  denies  the  suggestion  that they  had  manipulated  Ext.

1. He  denies  the  suggestion  that  no  such  incident  occurred  or

narrated  by  him. 

     

18.       PW. 4,  Sri  Debojit  Das   has  deposed  that he  knows the

informant  as  well   as  the  accused. The  incident  occurred  on

27.09.2013. On  that  day  he  was  at  his  room  at  Chalihanagar,

Tinsukia. At that  time  the  informant Parijat called  him  over  phone

in  the  day time and informed  him  that  the accused who is their

instructor  at  ITI Electrical  Division at  Tinsukia,  had  misbehaved

with her  and  so  called him  to  go  to  the  house  of  accused. He  as

such  alongwith   Pranav Jyoti went  to  the  house  of  accused  and

saw  that  the member of student  Union  and  Media  were   present

there. She  informed  him  that the accused  had  taken  her  in  a

Maruti  Alto  and  had  misbehaved  with her  inside  the  car. The

accused  used  to  call  the  students  at  his  house  to  do  his personal

works. The day prior to  the  incident  he  too  went  to  the  house of

accused  who  was  shifting  his  house. On  the  day  of incident  the

accused  had  called  the  informant  too  in  his  house  to  do  some

work  in  his  house  as  he  was  shifting  from  his  rented  house. The

students  Union  members  had  told  them  to lodge  an  ejahar

against  accused. He  alongwith  the  informant  went  to  the  police

station  and  he  too  signed  in  the ejahar  lodged  by  the informant.

Ext. 1  is  the  ejahar  and  Ext. 1(3) is  his  signature on it. Police  had

recorded  his  statement.

19.          In  cross-examination  he  states  that his  signature is  not there

in  Ext. 1. In  the  other  side  of  the page  of  the  ejahar  there  is

space  but  they  signed  in  another  page attached  to  the  ejahar.  In

the  page  where  his  signature  is  there  in  Ext. 1  there  is  nothing

written  beside  their  address. He  does  not  know  what  is  written  in

the  ejahar. Ext. 1  is  written  by  one  person  and  Ext. 1  was  not  a

joint ejahar. When  an  ejahar  or  application  is  written  jointly  then it
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is  addressed  as  they  but  in  Ext. 1  it  is  addressed  as  he.  He does

not  have  any  personal  knowledge about  the  incident. He came  to

know  about  the  incident  from  the  member  of  Students Union. The

informant  too  had  informed  him  over  phone  about  the incident.

He  does  not  remember  the  name  of  the  member  of Students

Union  who  told  him  about  the  incident. He  does  not remember

the  phone  number  of  informant. He  does  not remember  the  exact

time  when  the  informant   had  called  him over  phone. He  denies

the  suggestion  that  he  had  not  stated before  police  that  the

informant  had  called  him  over  phone  and informed him  about  the

accused  misbehaving  her  after  taking  her in  his  Maruti  Auto  car.

He  had  told  police  that   the  members  of  the  Student  Union  had

told  him  about  the  incident  but  he  did  not  tell  the  name  of  the

members  of  the  Students’  Union from  whom  he  came  to  know

about  the  incident. He  denies  the  suggestion  that  he  alongwith

informant,   Rubul  Phukan,  Pranab  Gogoi,   Abhijit   Moran,   Manash

Pratim  Phukan,  Latu  Ranjan  Das  just  to  transfer  the accused  from

Tinsukia  had  conspired  to lodge  this  false  case  against  him.  He

does  not  know  what  is  there  in  the  North,  South,  East, West  of

the  house  of  the  accused.  He  had  not  went  to  the  place  near

Women’s  ITI  College  to ascertain  by  asking  the  nearby  people

that  whether  the  accused  had  indeed  misbehaved  with informant.

He denies the  suggestion  that  he  had never   visited  house  of

accused  and  he  denies  the  suggestion  that  he  never  asked  them

to  go  in  his  house. He denies the  suggestion  that there  were  no

members  of  Student’s  Union and  Media  in  the  house  of  accused.

He denies the  suggestion  that he  has  deposed  falsely  today  in  the

Court. 

20.       PW.5,   Sri  Pranab  Gogoi  has  deposed  that he  knows the

informant  as  well  as  the  accused  who  was  their  teacher. The

incident  occurred  on  27.09.2013. On  that  day  at  about  12:30 Pm

he  received  a  phone  call  from  the  informant. He  at  that  time was

at  Civil  Hospital,  Tinsukia.  The  informant  told  him   over phone that
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the  accused  had  called  her  to  his  house  to  do  some work and

Latu  took her  in  his  car  to  drop her  home  and  on  the way near

Janata  College  had  misbehaved  with  her  by  touching her body

with  ill  intention  inside  the  car and  had  also  called  him there. He

so  too  went  to  house  of  accused. The  accused  was shifting   his

old  rented  house  to  a  new  house  and  for  that  he alongwith

others  too  went  in  his  house  to  do  his   work  of shifting like

opening  the  bed  doing  packing  etc. On  the  day  prior to  the

incident  as  well  as  on  the  day  of  evidence.  The  accused used  to

pressurize   them  to  do  work  in  his  home  threatening that  else  he

will  not  give  them  marks  in  practical  examination. Also  he  took

money  from  them  that   of  Rs. 2000/-  from each  to  visit  Chennai.

He  on  going  to  the  house  of  accused  saw  the  students  of  ITI,

Tinsukia,  some  members  of  students  Organization  as  well  as  the

Media. The  police  arrived  there  and  took  accused.  They  too

signed  in  the  ejahar  that  was  lodged  by  the  informant.  Ext. 1  is

the  ejahar  and  Ext. 1(4)  is  his  signature  on it.

21.         In   cross-examination   he  has  stated  that  he  studied  up to

degree.  When  someone  lodge  an  ejahar  jointly   it   is   usually

addressed  as they. The  ejahar  lodged  by  informant I.e  Ext. 1 is  not

addressed  as  they.  She  filed  that  ejahar  individually. In  the  other

side  of  the  page  of  the  ejahar  bears  signature  of  the  informant

and  that  of  police.  There  is  signature  of   six  boys  in  another

page.  That  page  where  their  sign is  not  written  as   next  page  of

the  ejahar. They  did  an  agitation  to  transfer  the  accused  from the

college  where  the  informant  as  well  as  other  boys  were there

after  the  incident. They  all   those  who  signed  in  the  ejahar were

participated  in  this  agitation. Police  recorded  his  statement. On  the

day  of  incident  police  recorded his  name  and  address  and on  a

later   day  had  asked  him  about   the  incident.  He  does   not

remember  the  phone  number  of  informant.  The  accused  got

transferred  after  their  incident  just  as  they  demanded  in  their

agitation.  He  does  not  remember  the  exact  time  when  the
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informant  had  phoned  him.  He  does  not  remember  the  date  of

Saraswati  Puja  and  Durga Puja  last  year. The  informant  did  not tell

him  the  exact  time  when  the  accused  had  misbehaved  with her.

He  did  not  personally  enquire  by  visiting  the  place  of occurrence

to  ascertain  that whether  the allegation  of  the informant  was  true.

He  does  not  know  the  registration number  of the  vehicle  of

accused. He  does  not  know  what  is  there  in  the North  East  South

and  West  of  the  house  of  accused. 

22.        He  denies  the  suggestion  that  he  did  not visit  house  of

accused  and  he  denies  the  suggestion  that   he  did  not  call  him.

He  denies  the  suggestion  that the  informant  did  not  call  him  and

as  such  he  does  not  remember  her  phone  number. He  cannot

remember  the  exact  date  when  accused  demanded  them  money

to  give  marks  in  practical  exam. He  denies  the  suggestion  that he

has  falsely  alleged  that  accused  demanded  money. He  denies  the

suggestion  that he  alongwith  informant  and  others  have conspired

against  the  accused  and  falsely  framed this  case against  him. He

denies  the  suggestion  that he  has  by  hearted  the  date  of

incident. He  denies  the  suggestion  that  no  such  incident  occurred

as  alleged. They  had  the  grievance  against  accused  that  he

demanded  money  and  used  to  mentally  torture  them. He  denies

the  suggestion  that  they  levelled  false  allegation  against  accused.

He  denies  the  suggestion  that  he  has  deposed  falsely  in  this

case. 

 
23.          PW.6,  Sri  Bhaskar  Kalita, I.O  has  deposed  that  on 27.09.2013

he  was  posted  as  an  Attached  Officer  at  Tinsukia P.S.  On  that day

one  Parijat  Dihingia  had  lodged  an  ejahar  reporting  that  the

Instructor Electrical  Branch  of  ITI, Tinsukia  viz.  Manish  Dhar  had

outraged  her  modesty after he  called  her  to  his  home   for work

and  then  giving  her  lift  to  her   home  on  the  way  had  tried   to

outrage   her   modesty.  On   receiving   the   ejahar   a   case   was

registered  vide  Tinsukia  P/S  Case  No. 717/13  U/s. 354 IPC.  The

said case  was  endorsed  to  him  for  investigation. Ext. 1  is  the
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ejahar and  Ext. 1(2) is  the  signature  of  Purnananda  Gogoi, S.I,  the

O/C I/c of  Tinsukia PS alongwith a  note  of  endorsement  of  this  case

to him.  He  finding  the  informant  at  police  station  had  recorded

her statement.  The  accused  Manish  Dhar   was  also  found  at

Tinsukia P.S.  The  statement  of  accused  was  also  recorded. He

recorded statement  of  other  witnesses  as  well. He  arrested  the

accused and  later  released  him  on  bail.   On  29.09.2013  the

Informant appeared  on  being  called  to  PS  and  the  Women  Staff

of  Tinsukia PS  went  to  the  place  of  occurrence   the  said  location

being identified by  the  informant.  The place  of  occurrence is  near

the ITI Women  Hostel  near  the  Janata  College.  The rough  sketch

maps  of place  of  occurrence  was  prepared  by  him. Ext. 2  is  the

said  rough  sketch  map  of  P.O.  Ext. 2(1)  is  his  signature  on  it. On

finding  sufficient  materials  against  the  accused  Manish  Dhar  to

be  there  he  filed  charge  sheet  against  him  U/s. 354 IPC. Ext. 3  is

the  charge sheet  and  Ext. 3(1)  is  his  signature  on it.

24.          In  cross-examination  PW.6,  Sri  Bhaskar  Kalita, I.O  has stated

that  the  ejahar   i.e.  Ext. 1 was  lodged  by  Parijat  Dihingia  on  her

own.  The  said  ejahar  was written  in  one page.  In  the  other  side

of  the  page  of  ejahar  the O/C,  Tinsukia P.S  had  written  a  note  of

endorsement. There  is  a page  affixed  with  alongwith  the  ejahar  in

an extra  sheet  where the  case  number    G.R  case  no. 1634/13  was

written.  In  that paper  there  is  no  endorsement  of  the  police

authorities  of  the P.S nor that  of  the  ejahar. The  said  page  is  not

addressed  to anyone. The  name  of  Rahul  Phukan,  Pranab  Gogoi,

Debajit  Das,  Abhijit Moran,  Manash  Praban  Phukan,  Lutu  Ranjan

Das  were written  in the  said  page  affixed  with  ejahar. In  the ejahar

it  is  written  that accused  had  indecently  behaved  with  informant.

The  statement  of informant  was  recorded  in  the  Tinsukia  Police

station  at  3:35 P.M. The  informant  in  her  statement  U/s. 161 Cr.P.C

had  told   that  accused   misbehaved   with   her.   She   had   not

mentioned  what  type of  misbehavior  was  done  by  the  accused  to

informant. The informant  in  her  statement  U/s. 161 Cr.P.C  had  not
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told  the  exact time  when  the  accused  committed  the  misbehavior

with  her. The informant  in  her  statement U/s. 161 Cr.P.C  had  not

told  the  exact time  when  she  went  with  the  accused  in  his  car.

The  informant in her  statement  U/s. 161 Cr.P.C  had  not  stated  the

Registration number  of  the  car  of  accused.  He  had  not  seized  the

car  of   the accused.  He  had  not  investigated  the  matter  of

registration number  of  car. The  informant  in  her  statement  U/s.

161 Cr.P.C  had not  stated  the  exact  location  of   the  place of

occurrence. Informant in  her  statement U/s.  161 Cr.P.C   had  not

stated  about  the  accused breaking  her  chastity. The  OC,  Tinsukia

PS  had  registered  the section U/s. 354 IPC  against  accused    just

after  receiving  the ejahar. The  witnesses  in  their  statement  had

stated  that  the  accused  behaved  indecently  with  informant but

had  not  clearly  stated  about  outraging the  modesty  of  informant.

To attract  section  of  354 IPC  the  modesty  of  victim  is  to  be

outraged.  He  has  filed  charge sheet  U/s.  354 IPC  against  the

accused  after  going  through  this  case. In  Ext. 2  the  rough sketch

map  of  P.O  it  is  not  mentioned  that  Janata  College  is  near  the

place  of  occurrence. As  per  Ext. 2  the  place  of  occurrence  is  near

stadium. The witnesses  had  not  stated  U/s. 161  Cr.P.C that  the

incident  occurred  near  stadium. In  Ext. 2 i.e.  the  rough   sketch

map  of  P.O  it  is  not  mentioned  that  the  incident  occurred  in  a

car at  place  of  occurrence. In  his  CD  there  is  no  mention  about

whether  there  is  any  Chowkidar at  the  Stadium  or  not. As per

statement U/s. 161  Cr.P.C  of  informant  the  incident  occurred  on

the  road  to  the  way  of  hospital.  In  Ext. 2  it  is  written  that  the

incident  occurred  at  Shamshan  Road. He  had  not  enquired  the

hostel  authorities  of  the  hostel  when  informant  was  staying  that

on  that  particular day of  incident when  the  incident was. He  had

not  enquired  that  who  stays  in  the  house  of  accused.  The  PW.1

Parijat  Dihingia  is  her  statement  U/s. 161  Cr.P.C  had  not  stated

that  the  accused  on  her  refusal  to  go  to  his  home  threatened  to

not  give  session  mark  and  strike  out  her name  from trade  though

she  stated  that  the  accused  had  threatened  her  on  her  refusal
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to  go  to  his  home. The  PW.1  Parijat  Dihingia  in  her  statement U/s.

161  Cr.P.C  did  not  tell  him  that  the  accused  asked  her  to  go  to

his  old  house  but  she  told  in  her   161  Cr.P.C  statement  that  the

accused  took  her  in  his  car  towards  the  hostel  road. 

25.          PW.6,  Sri  Bhaskar  Kalita, I.O  has further stated  that The PW.1

Parijat  Dhingia  did  not  state  U/s.  161 Cr.P.C  that on  reaching

Janata  College  he  stopped  his car  and  touched  her private  parts

and  then  she  informed  her  fellow  students  Manash and  Abhijit

about  the  incident  and  that  they  all   went  to  the house  of

accused  and  his  wife  on  being  asked  about the  accused told  that

he  is  not  at  home  but  then  the  accused  came  out asking  who  it

is    in   his  house.  But  however  the  informant  stated  in   her

statement U/s. 161  Cr.P.C  that  accused  behaved  indecently  with

her. He  has  not  investigated  when  the  classes  of  ITI  Tinsukia

Institute  starts  from  what  time  and  continues  till  when.  He  had

not  investigated  from  the  ITI  Tinsukia  that  whether  on  the  day  of

incident  accused    being  a  lecturer  of  ITI,  Tinsukia  was  there  or

not  in  the  institute  and  whether  he  did  classes  or  not  on  that

day.

26.        PW.6,  Sri  Bhaskar  Kalita, I.O  has further stated  that PW.4

Debojit  Das in  his  statement    U/s.  161 Cr.P.C  did not  state  that

the  informant  had  called  him  over phone  and  informed  him  about

the   accused  misbehaving  her after   taking  her  in  his  Maruti  Alto

car. He  had  not  recorded statement  of  Elora  Gogoi.  He  has  not

got  the  informant  medically examined.  He  does  not  know  whether

the  informant  and  her friends  submitted  any  memorandum  to

transfer  the  accused  prior to  the  incident. He  had  not  checked  the

phone  of  the  informant  to see  that  whether  the  accused  had   in

fact  called  her  and  he  had also  not  checked  the  mobile  phone

of  accused  in  that  regard. He had  not  seized  the  mobile  phone  of

accused  and  informant. He denies  the  suggestion  that  he  had  not

properly  investigated  the case  and  has  wrongly  filed  charge-sheet

against  accused. 
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27.         With   regard   to   the  point   for  determination Ld.  Defence

counsel  for  the accused  appellant  has  pointed  out  that the Ld.

Trial  Court has  committed  error  in  law  by  not  considering  the

cross-examination  of  the  witnesses  while  examining  the  evidence

on record. The  evidence  of  the  PW’s  are  not  corroborated  with

each other  and  replete  with  contradiction. It is submitted that  the

conviction of the accused appellant is  based upon  solitary  witness

i.e.  PW.1   and   he  evidence  is   not   corroborated   by  any   other

witnesses.  It is also pointed out that the ingredients of  section  354

(A)(i)  of  IPC is failed to prove by the prosecution. The  date  and  time

and place of  occurrence of  the incident  is proved to be contradictory,

hence, the  prosecution  story  is  shrouded  with suspicion  and  doubt.

It further pointed out that as  there  is  animosity with  the  accused

appellant  by  the  witnesses  they  have  deposed  falsely  against  the

accused/appellant.  The   material   witnesses   Rahul   Phukan   and

Abhijit  Moran  who  were   informed  by  the  victim ,  PW.1  are  not

examined  by  the  I.O.  Hence, Prosecution  story  becomes  doubtful.

The  witnesses  have  exaggerated  their   statement  and  hence

could  not  be   believed. The  complainant  has  not  deposed  that  the

accused/appellant  has  outraged  her  modesty in the FIR nor in the

court and hence,  the  ingredients  of  section  354 IPC  does   not

attract. It is pointed out that the antecedent  of  accused/appellant  is

good  which is  proved  by  PW.2  which  proves about the good conduct

and  behaviour  of  accused  appellant. The Ld. Counsel for the accused

appellant  has  emphatically  pointed out  that   the   police   has   not

seized  the  car  in  question  which  is  fatal  to  the  Prosecution.  As

the police has not seized the alleged vehicle where the alleged offence

is committed cast a doubt about the authenticity of the prosecution

story. It is also pointed out that  that there is  vital  difference  among

the  version of  the  I.O,  Complainant  and  witnesses with regard to

the place of occurrence. The I.O  has  shown  the  place  of  occurrence

in  his  sketch  map  as  near  stadium  but  the  complainant  claimed

it  was  in  front  of  Janta  college  and  samshan  road. Which  cast  a
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doubt  about  the  version  of  the  PW  1  with  regard  to  the  place  of

occurrence. Ld. Counsel for the accused appellant has further pointed

out that the complainant alleged  that   the  accused/appellant  called

her  on  mobile  but  the prosecution has totally  failed  to prove  this

important  fact  by producing the call detail of the phone of the PW 1.

Hence it cast a doubt about the prosecution story. 

28.   In  reply,  Ld. Addl. P.P  has  submitted  that there  is  material

ingredients  of   offence  against  the  accused/appellant,  hence,  the

appeal  should  be  dismissed. 

29.        Upon  hearing  both  sides  I  have  gone  through  the  material

evidence  on  record and  found  that  the  complainant, PW.1  has

stated  in  her  FIR  that the  accused/appellant  who  is  a  teacher  of

Electrician  of  the   ITI,  Tinsukia  had  called  her  over  phone  at

around  11:17  AM  and    called  upon  her  to  his  house  to  do  some

domestic  works. After   that  he   took  her  on  his  car   to  her  ITI

Women  Hostel  and  during  that  time  in  front  of  the Janata  College

road at  around  11:40 AM  he  stopped  the  car  and  touched  her

body  and  he indicates  indecently.  She  immediately  escaped  the

matter to  her  friend circle.  It  is  also  alleged  that  accused/appellant

has  been   giving  mental   torture  to  any  students.    He  also

demanded  money  and  wine   bottle  from the  students  otherwise

students  will  not  be  provided    the  practical  and  sessional   marks.

30.         It is to be noted that there is no independent eye witness to the

alleged incident of outraging the modesty of the PW 1. Hence it is now

indispensable and essential duty on the part of the appellate court to

look into the prosecution story, the conduct of the complainant along

with the other witnesses very carefully and cautiously. 

31. From the evidence on record it reveals that the statement of the

PW 1 is replete with contradiction. The Contradiction is proved by the

PW 6 (I/O).   The vital  contradiction is  that  the PW 1 has  deposed

before the  court   that   the  accused/appellant  has  touched  the
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private  parts  of  her  body but PW 6 (I/O) has proved her statement

contradictory.  Hence  touching  of  private  parts  of  the  PW 1  by  the

accused appellant cast a doubt. Apart from this the PW 1 has also not

stated in the FIR that on which part of her body the accused appellant

has  touched  although  she  has  stated  her  body  was  touched  and

misbehaved her. As PW 1 has deposed in the court that the accused

appellant had touched her private part, it is proved that the PW.1 has

exaggerated and improved the version of the prosecution  story.  The

PW.6(I.O)  has  stated  in  his  cross-examination  that  in  the  ejahar

the  PW.1  has  stated  that  the  accused  had  misbehaved indecently

with  her  but  she  has  not  mentioned  what  type  of  misbehavior

was  done  by  the accused  to  her.   In  view of this exaggerated

statement of the PW 1 the prosecution story becomes shrouded with

seeds  of  suspicion.  The  exaggeration  or  the  improvement  of  the

statement of the PW 1 is not as light as it enhances the gravity of the

offences.  In  view  of  the  exaggerating  and  embellishment  of  the

statement of the PW 1, it cast a doubt about the truthfulness of the

prosecution story.

32.   It is also come to the notice from the bare perusal of the FIR that

although  the  PW  1  has  alleged  of  indecent  misbehaviour  of  the

accused appellant to her but she has also alleged in  her  ejahar  that

the said  accused appellant  used  to  torture  the  students  mentally.

He  used to  demand  money  and  bottle  of  alcohol  otherwise  he

threatens  them  not  to  give  practical  and  Sessional marks  to them.

Which indicates that the PW 1 had some problem with the accused

appellant  before  the  alleged  incident.  Although  the  witnesses  have

alleged about the teaching style of the accused appellant but  PW 2 Sri

Jibanta  Konwar  has stated  in his cross examination that “the  accused

never  misbehaved with  me  and  prior  to  this  incident  I  had  not

heard   him  misbehaving   with   others.   I   don't   know  anything

adverse  against  him  prior  to  this  incident”.  Which belies the claim

of the PW 1 and PW 5. It is also pertinent to mention here that the

prosecution has failed miserably to prove about the asking money or
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bottle of alcohol by the accused appellant from the student. In view of

the evidence on record it can be presumed that the complainant has

put her later part of the allegation in the FIR to fortify her first part of

the allegation of FIR. From the material on record it can be presumed

that  there  was  previous  anger  and  enmity  with  the  accused by

the  complainant and  the  students of the institute regarding  their

attendance  and warning by the accused appellant to  the  students  to

attend  the  class  regularly  to  get  Session  marks.  Hence, in  view

of   all   these    facts   and   circumstances   and   considering  the

embellishment and exaggeration of the prosecution story in the FIR in

such manner, it cast a doubt about the authenticity of the prosecution

story.

33.   So far  the information  given to  the fellow student  Manash  and

Abhijit  by  the  complainant  PW 1  is  concerned  is  also  found  to  be

contradictory.  The  contradiction  is  proved  by  the  PW  6  (I/O). The

Investigating Officer (PW 6) has stated in his cross-examination that –

“The PW.1 Parijat  Dihingia  did  not  state  U/s.  161 Cr.P.C  that on

reaching  Janata  College  he  stopped  his car  and  touched  her

private  parts  and  then  she  informed  her  fellow  students  Manash

and  Abhijit  about  the  incident  and  that  they  all  went  to  the

house  of  accused  and  his  wife  on  being  asked  about the  accused

told  that  he  is  not  at  home  but  then  the  accused  came  out

asking  who  it   is    in  his  house”. In view of  the contradiction,

informing  Manash  and  Abhijit  by  the  PW  1  immediately  after  the

alleged occurrence cast a doubt. So the truthfulness of the prosecution

story.

34. Moreover  with  regard  to  the  statement  of  the  PW.3  Manash

Pratim  Phukan  it  is  revealed  that  he   has   stated   in   his   cross-

examination   that  police   did  not  record   his   statement.  The

prosecution also could not prove that the PW 6 (I/O) has recorded the

statement of  the PW 3 U/S 161 Cr.P.C.  In  view of  this  fact  the it  is

proved that the PW 3  has  deposed  before  Court first time and hence

the statement of the PW 3 cannot be relied  on as it is an improved
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version. The  PW.3  has  also stated  during  cross-examination  that  he

does  not  know  what  was  written  in  ejahar and he  came  to  know

about  the  incident  from  Students  Union. Here I would like to cite the

case of  Prabahat Marak & Anr. V. State of Tripura 2011 Crl.L.J.

1844  (GHC)   wherein  Hon’ble  Gauhati  High  Court  has  held  “The

evidence of PW 7 also cannot be relied upon, he himself having stated

that  he  never  made  any  statement  before  the  I.O.  of  the  case.

Therefore,  his  statement  before  the  court  implicating  the  accused

Probhat is nothing but an improved version of a witness i.e. first time

before the trial  court.  It  is  settled position that  on the basis of  the

approved  version  of  witness,  it  would  not  be  safe  for  the  court  to

convict a person”.

35.  Ld. Counsel for the accused appellant has pointed out that there

is  no  eye  witness  to  the  alleged  incident. The complainant, PW.1 is

only  the solitary   witness.  He  also  points  out  that  the conduct  of

the   complainant   and   the   accused/appellant  were  not  minutely

compared by  the  learned  court.  In a  case  of solitary evidence the

caution  regarding  conduct of  the  accused  and  the complaint  must

be   viewed   with   very   much   care  while  reaching  over   any

conclusion. In  the  case  the  complainant gathered  her  friends  after

the   alleged   incident   and   went  to   the   house   of   the

accused/appellant in  no  time  in  order to  ask  him  why  he  behaved

indecently  to  the complainant. The natural  conduct should  be  to

instantly visit  police station to  report  the  matter  or  to  complain  to

the principal ITI,  but  she  did  not  do  which  also  cast doubt  on the

veracity  of  the  complain  of  the  complainant. On  the other hand

the accused/appellant was  busy  in  his regular course of business

when  the  complainant  and  her friends visited the house  of  the

complainant  and  he denied having  such any incident  happened  but

the goon succeeded  in their  plan and called police  who  rescued  the

accused/appellant  but on  the  forceful attitude  of  the  complainant

and  her  goons police has to  register the case.  The accused  at  any

point of  time did  not flee  away  since he was  innocent.  It  is further
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submitted  that  the learned  trial court has  totally  failed  to take  into

account  the norms  outlined  by the Supreme  Court   in  a  catena  of

judgments  to  follow up while  passing  an  order  of  conviction  on

the  basis of solitary witness. The cases are Joseph Vs. State of Kerala

2003 SCC 456,  Suresh  Chaudhary Vs. State  of  Bihar (2003) 4  SCC

128,  Anil  Phukan VS  State  of  Assam 1993,  3 SCC, 28,  Shahbuddin

Abdul  Kahlik  Shaikh Vs. State  of  Gujarat 1995 Supp(2) SCC 282  etc.

The  below  court  totally  failed  to  follow  the  rules  of  caution

framed  in  these  cases.

36.          Upon   hearing   the   ld.   Counsel of  the  accused appellant  I

have gone through  the  material  evidence  on record  and  found that

with regard to  the  allegation  of  outraging  the  modesty of  the

PW.1,  no other witnesses  had  seen the  incident. PW 1 has  deposed

before the court that the accused/appellant  had deliberately  puts  his

hands  on  the    private area  of  her body  and  behaved  indecently

with  her.  Then  she understanding  his  ill  motive  pushed  him  aside

and  ran  out of  the car  and  called  her  mother  and  friends  over

phone and  informed them about  the  incident. 

37. But  in  the  FIR  she  has  stated  that the accused/appellant

had  stopped  his  car  and  laid  his  hand  on  her body  and behaved

indecently. “She  understanding  his  ill  motives pushed  him  aside

and  ran  out  of  the  car  and  called  her  mother and  her  friends

over  phone  and  informed  them   about   the incident.  She  had

informed Pranab  Gogoi,   Debojit   Das,   Rahul  Phukan  who  were

fellow  students. She  also  informed  her  senior  students  Manash

Pratim  Phukan  and  Abhijit  Moran  about  the  incident  over  phone”.

From  the  evidence  on record it  appears  that  the  I.O  has  not

examined  the  mother  of the victim, PW.1, Rahul Phukan and Abhijit

Moran. There is no explanation from the side of the prosecution why

these vital witnesses are not examined. As  the alleged  incident  was

informed  immediately  to   the mother   of   the  victim  girl,  Rahul

Phukan and Abhijit Moran hence they are  the material  witness to  the

incident.  As  there   is  no  eye  witnesses  to  the  incident to prove
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the  case beyond reasonable  doubt  the mother  of  the  victim PW 1,

Rahul Phukan and Abhijit Moran should have examined. Although the

prosecution examined Manash Pratim Phukan as PW 3 but informing

the PW 3 by the victim PW 1 is proved contradictory. Moreover as the

PW 3 has deposed before the court first time and hence his statement

becomes improved version and hence could be relied on.

38. Although the PW 1 has deposed that she had informed  Pranab

Gogoi immediately after the occurrence but PW 5 Pranab Gogoi has

deposed  that  he  was  informed  at  about  12.30  PM.  But  in  cross

examination he states that he  does  not  remember  the  exact  time

when  the informant  had  phoned  him.  He  also states that the

informant  did  not tell him  the  exact  time  when  the  accused  had

misbehaved  with her. He  did  not  personally  enquire  by  visiting  the

place  of occurrence to  ascertain  that whether  the allegation  of  the

informant  was  true.  In view of the evidence of the PW 5 it cast a

doubt about the reliability of his statement.

39. Ld. Counsel for the accused appellant has emphatically submits

that there is vital difference among the version of the I/O, complainant

and  other  witnesses  with  regard  to  the  place  of  occurrence.  It  is

pointed out that the I/O  has  shown  the  place  of  occurrence  in  his

sketch  map  as  near  stadium  but  the  complainant  claimed  it  was

in  front  of  Janta  college  and  shamsan  road  hence it creates a

doubt about the place of occurrence and prosecution story.

40. Upon hearing the both sides I have gone through the material on

record and found that PW 1 has deposed that – “on  the  way  in front

of  Janata  College  at  11:40 A.M  stopped  his  car  and touched  on

her  body  and  misbehaved  her.  She  immediately somehow  got

down  from  the  car  and  left  the  place  and informed  her  friends”.

But her statement is not corroborated by the PW 6 (I/O) so far the place

of occurrence is concerned. The PW 6 (I/O)  has deposed that  - “on

29.09.2013  the  Informant appeared  on  being  called  to  PS  and  the

women  Staff  of  Tinsukia PS  went  to  the  place  of  occurrence   the
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said   location  being  identified  by   the   informant.   The  place   of

occurrence is  near  the ITI Women  Hostel  near  the  Janata  College.

The rough  sketch  maps  of place  of  occurrence  was  prepared  by

him. Ext. 2  is  the  said  rough  sketch  map  of  P.O.  Ext. 2(1)  is  his

signature  on  it.” But in  cross-examination  PW.6,  Sri  Bhaskar  Kalita,

I.O  has stated  that  “the  informant  in  her  statement  U/s. 161 Cr.P.C

did not  state  the  exact location  of  the  place of  occurrence”.  It is

stated that-  “in  Ext. 2  the  rough sketch  map  of  P.O  it  is  not

mentioned  that  Janata  College  is  near  the  place  of  occurrence. As

per  Ext. 2  the  place  of  occurrence  is  near  stadium. The witnesses

had  not  stated  U/s. 161  Cr.P.C that  the  incident  occurred  near

stadium.  In  Ext. 2 i.e.  the  rough   sketch  map  of  P.O  it  is  not

mentioned  that   the  incident   occurred  in   a   car  at   place  of

occurrence”. The I/O has further stated that- “as per  statement U/s.

161  Cr.P.C  of  informant  the  incident  occurred  on  the  road  to  the

way  of  hospital.  In  Ext. 2  it  is  written  that  the  incident  occurred

at  Shamshan  Road”. 

41.      From  the  evidence  of   the Ext.  2  it  is  appeared that  the

occurrence was taken place near the stadium at Shamshan Road not in

front of Janata College as stated by the PW 1.  The PW 6 (I/O) has

deposed that in  the  rough sketch  map i.e. Ext. 2 it  is  not  mentioned

that  Janata  College  is  near  the  place  of  occurrence. As  per  Ext. 2

the  place  of  occurrence  is  near  stadium. The witnesses  had  also

not  stated  U/s. 161  Cr.P.C that  the  incident  occurred  near  stadium.

In view of the evidence of Ext. 2 and as there is contradiction of the

place  of  occurrence  it  cast  a  doubt  about  the  authenticity  of  the

prosecution story. 

42. Ld.  Counsel   for   the  appellant   has   submitted   that   the

statement  of  the accused/appellant  recorded  U/s. 313  Cr.P.C.  but

the accused  appellant  could  not  show  in  detail   how   he  is

prejudiced.  I have  gone  through  the statement  recorded  U/s 313

Cr.P.C and   found that there is no  infirmity in  putting the question  by

the  Ld. Trial  Court to the accused appellant. Ld. Trial court has put all
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the relevant questions to the accused in accordance with the evidence

produced by  the  prosecution.  Hence,  this   point   of   the   accused

appellant  is  rejected. 

43. With  regard  to  the  point  of  non-seizing  of  the  alleged car  in

which  the  alleged  incident  has  occurred  it  is  apparent  from  the

evidence  on  record  that  the  alleged  car  is  not  seized  by  the

Investigating Officer.  PW 6 (I/O) has stated in his  cross-examination

that the  informant in her  statement  U/s. 161 Cr.P.C  has not stated

the  Registration number  of  the  car  of  accused.  He  has  not  seized

the  car  of  the accused.  He  has  not  investigated  the  matter  of

registration number  of  car.  From the evidence of the PW 6(I/O)  it is

crystal clear that he has not  seized  the  car  of  the accused where

the alleged incident has occurred nor has  investigated  the  matter  of

registration number  of  car.  In view of the non-seizing of the alleged

car where the alleged incident has occurred I  am of the considered

view that it is fatal to the prosecution and creates a doubt about the

proper investigation and the authenticity of the prosecution story.

44. It  is  also  apparent from  the  material  on  record  and the

statement  of  the  PW.6(I.O)  that  the  FIR  was  lodged   at  about

3:35 P.M. But  the  incident  was  alleged  to  have  happened at

around  11:40 AM. From  this  it  is  crystal  clear  that    the  FIR  was

lodged  about  4  hours  delay. Although  the   FIR  was   lodged  about

4  hours  delay,  yet there  is  no  cogent explanation of reason why

the  delay  had  occurred.

45. Here, I would like to cite the case of Mahtab Sing & Ors. Vs.

U.P. 2010 (13) SCC (Cri) 1185 wherein  Hon’ble Supreme Court has

decided that unnatural  conduct of complainant in lodging the FIR is

always doubtful.

 
46.  In the case  Rakesh Debnath v. State of Tripura  2010 (6)

GLJ 394 Hon’ble Gauhati High court has held that FIR required to be

filed at earliest opportunity.
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47.  The Hon’ble Supreme Court has held in State of H.P. v. Giyan

Chand  (MANU/SC/0312/2001):  (2001  6  SCC  71) that  “if  the

prosecution  fails  to  satisfactorily  explain  the  delay  and  there  is  a

possibility of embellishment in the prosecution version on account of

such delay, the delay would be fatal to the prosecution. However if the

delay is explained to the satisfaction of the court the delay cannot by

itself be a ground for disbelieving and discarding the entire prosecution

case. To the said effect is the decision of this court in  Dilawar Sing v.

State of Delhi (2007 12 SCC 641) where this court observed: In criminal

trial one of the cardinal principles’ for the court is to look for plausible

explanation  for  the  delay  in  lodging  the  report.  Delay  sometimes

affords opportunity to the complainant to make deliberation upon the

complaint  and  to  make  embellishment  or  even  make  fabrications.

Delay defeats the chance of the unsoiled and untarnished version of

the case to be presented before the court at the earliest instance. That

is why if there is delay in either coming before the police or before the

court the courts always view the allegations with suspicion and look for

satisfactory explanation. If no such satisfaction is formed the delay is

treated as fatal to the prosecution case”. 

48.   In  the  case  Kailash  Gour  and  Ors.  V.  State  of  Assam

{MANU/SC/1505/2011} Hon’ble Supreme Court dealt with the effect

of  failure  of  prosecution  to  satisfactorily  explain  the  delay  in  the

lodging of the FIR and declared that if the delay is not satisfactorily

explained the same is fatal to the prosecution.

49.  From the above citation of  the apex court  it  reveals  that  the

delay in lodging of the FIR should be explained satisfactorily. 

50. Now coming back to the discussion I have found that the PW 1

has deposed that the alleged incident had occurred at about 11.40 AM.

But from the material  on record it  is proved that FIR was lodged at

around 3.35 PM. Which has proved that delay in lodging the FIR was

about  four  hours.  There  is  no  satisfactory  explanation  by  the
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prosecution why the  lodging  of  the FIR  was  delayed for  about  four

hours.  This is a case of outraging of modesty of a college going girl,

that too the allegation is against her teacher hence the four hour delay

in lodging the FIR is not a simple matter. 

51. From  the  facts  and  circumstances of the case it  appears  that

the  student  of  the  concerned  ITI  were  making  hue  and  cry  in

the  home  of  the  alleged  accused  appellant  and  while  police

came  and  took  the   students  alongwith  the accused/appellant  to

the police  station  then  the  complainant  had  lodged  the  FIR.  It

appears  from  the  instant  case   that    although  the  complainant

and  other  witnesses  have  deposed  that  they  went  to  the  home

of  the  accused/appellant  and someone  had  informed  police  about

the   matter   and   police   arrived   at   the   house   of   the

accused/appellant.  But   in   this   regard   the  PW.6  (I.O)   has   not

uttered  anything  about  going  to  the  home  of  accused/appellant.

From  the  evidence  of  PW.6  it  is  clear  that  on  receiving  the

ejahar   the   Tinsukia   P.S   case   no.  717/13   U/s.  354   IPC   was

registered   and   he   was   endorsed   to   investigate   the   case.

Accordingly  he  investigated  the  case  and  has  deposed  that  he

found  the  informant and the  accused  in  the  police  station  and

recorded  their  statements. He  arrested  the  accused/appellant  and

released  him  on  bail. From  this  facts it  appears that the prosecution

has suppressed the genesis and the origin of  the prosecution story.

Thus  it  is  proved  that  the prosecution  has  not  presented  the  true

picture  of  the  prosecution  story.  From this  it  appears  that  the

prosecution   has   tried   to   hush   up   the  authenticity   of   the

prosecution  story.

52. In  view  of  the above discussion it cast  a  doubt about the

authenticity of  the prosecution  story.  Hence the unexplained delay in

lodging the FIR by the prosecution cast a doubt about the truthfulness

of the prosecution story.
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53.  In  the  matter  titled  as  State  of  West  Bengal  Vs.  Orilal

Jaiswal and Anr. (1994) 1 SCC 73 Hon’ble Apex Court has observed:

“We  are  oblivious  that  in  a  criminal  trial the  degree of proof is

stricter  than  what  is  required  in  a civil  proceedings. In a criminal

trial  however intriguing  may be  facts  and circumstances of the  case,

the  charge  made agaisnt  the  accused  must  be  proved beyond  all

reasonable doubts  and  the  requiement  of  proof  cannot lie  in  the

realm of  surmises  and  conjectures. The  requirement  of proof beyond

reasonable   doubt   does   not   stand   altered   even   after  the

instroduction  of  section  498 IPC  and  113A  of  the  Indian Evidence

Act.  Although,  the Court's  conscience  must   be satisfied  that  the

accused  is  not  held  guilty  when  there  are reasonable  doubts about

the  complicity  of  the  accused  in respect  of  offences alleged,  it

should  be  borne  in  mind that  there  is  no  absolute standard  for

proof  in  a  criminal trial and the question whether the charges made

against the accused have been proved beyond all reasonable doubts

must depend upon the facts and circumstances of the case and the

quality of the evidence adduced in the case  and the materials  placed

on  record. Lord Denning in Bater vs. Bater 1950 (2) All.E.R 458,

459 has observed  that  the doubt must of a reasonable man and the

standard adopted by a reasonable  and  just man  for  coming  to  a

conclusion   considering the particular subject matter”.

54.      Here I would like to state that The Hon’ble Supreme Court has

cautioned about the danger that conjecture and suspicion may take the

place  of  legal  proof  in  cases  depending  largely  on  circumstantial

evidence.  In  Hanumant  and  Another  v.  The  State  of  Madhya

Pradesh, [1952] SCR 1090  Hon’ble Supreme Court has observed as

follows :-  “In dealing with circumstantial evidence the rules specially

applicable to such evidence must be borne in mind. In such cases there

is always the danger that conjecture or suspicion may take the place of

legal proof and therefore it is right to recall the warning addressed by

Baron Alderson, to the jury in Reg v. Hodge ((1838) 2 Lew. 227), where

he  said  :-   "The  mind  was  apt  to  take  a  pleasure  in  adapting

https://indiankanoon.org/doc/882637/
https://indiankanoon.org/doc/882637/
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circumstances to one another, and even in straining them a little, if

need be, to force them to from parts of one connected whole; and the

more  ingenious  the  mind  of  the  individual,  the  more  likely  was  it,

considering such matters  to  overreach and mislead itself,  to  supply

some little link that is wanting, to take for granted some fact consistent

with its previous theories and necessary to render them complete. 12.

It  is  well  to  remember  that  in  cases  where  the  evidence  in  of  a

circumstantial nature, the circumstances from which the conclusion of

guilt is to be drawn should in the first instance be fully established, and

all  the  facts  so  established  should  be  consistent  only  with  the

hypothesis of the guilt of the accused. Again, the circumstances should

be of a conclusive nature and pendency and they should be such as to

exclude every hypothesis but the one proposed to be proved. In other

words, there must be a chain of evidence so far complete as not to

leave  any  reasonable  ground  for  a  conclusion  consistent  with  the

innocence of the accused and it must be such as to show that within all

human probability the act must have been done by the accused”.

55.      In  Jaharlal Das vs. State of Orissa {AIR 1991 SC 1388}

Hon’ble Supreme Court observed that in cases depending largely upon

circumstantial  evidence there is  always a danger that  conjecture or

suspicion may take the place of legal proof, the court must satisfy itself

that  the  various  circumstances  in  the  chain  of  events  should  be

established clearly and that the completed chain must be such, as to

rule out a reasonable likelihood of the innocence of the accused. When

the main link goes the chain of circumstances gets snapped and the

other circumstances cannot in any manner establish the guilt of the

accused beyond all reasonable doubts. It is at this juncture the court

has to be watchful and avoid the danger of allowing the suspicion to

take  the  place  of  legal  proof  for  sometimes  unconsciously  it  may

happen to be a short step between moral certainty and legal proof. At

times  it  can  be  a  case  of  ‘may  be  true’.  But  there  is  long  mental

distance  between  ‘may  be  true’  and  ‘must  be  true’  and  the  same

divides conjecture from sure conclusions’.
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56. Here in the instant case it is proved from the evidence on record

that  the  chain  of  circumstances  of  the  case  in  not  complete.  The

circumstances could not prove the guilt of the accused appellant to the

hilt.  The prosecution has failed to seize the alleged vehicle and the

identification of the place of occurrence of the alleged incident. The

prosecution has failed to explain the origin of the prosecution story and

the reason of delay in lodging the FIR. It is to be remembered that the

conjecture and suspicion cannot take the place of legal proof. From the

evidence on record it is crystal clear that the prosecution has failed to

prove the case beyond reasonable doubt.

57. In  view  of  forgoing  observations,  it  has  unraveled  that  the

impugned Judgment/Order is not sustainable in the eye of law due to

infirmity, inconsistency and incoherency in it, as analyzed above.

58. As such, the impugned Judgment/Order needs interference from

this appellate Court and accordingly, the same  is set aside as there is

no scope  for  conviction  and sentence  by  considering  the  facts  and

circumstances of the case. Accordingly, the appeal is allowed.

O R D E R

59. The appeal is allowed accordingly. Thus the judgment and order

dated  11.08.2016  passed by the Learned Chief Judicial Magistrate at

Tinsukia in G.R.  Case No. 1634 of 2013 is set aside herewith and the

accused appellant  Sri Monish  Dhar,  is acquitted on benefit of doubt

from the offences punishable u/s 354-A(1)(i) of I.P.C and set at liberty.

60. The  bail  bond  of  the  accused/appellant   is  extended U/s.

437(A) of  the  Cr.P.C.

61. Send  a copy of  the Judgment  in appeal to the Learned Chief

Judicial Magistrate, Tinsukia along with the LCR, G.R.  Case No. 1634 of

2013.
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62. Accordingly, the instant appeal is disposed of on contest.

63. Given  under  my  hand  and  seal  of  this Court on the 25 th

April, of 2019.

 Dictated and corrected by me

    ( A. Hakim )                                         (    A. Hakim)
        Addl. Sessions Judge-2                           Addl. Sessions Judge-2
              (FTC), Tinsukia.                                         (FTC), Tinsukia

  Transcribed  by:

 P. D  Phukan,  (Steno).   


