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IN  THE  COURT OF THE ADDL. SESSIONS JUDGE-2(FTC),

TINSUKIA.

Sessions Case No. 153(T)/13

U/S 5 of Explosive  Substance  Act. 

                            

                             Present :        Md. Abdul Hakim, M.A.,LL.B.,

                                  Addl. Sessions  Judge-2(FTC),

                                                   Tinsukia.

     The State of Assam

     -Vs-

                           Sri  Nabin  Konwer     ---Accused

                               Appearance :

                              For the State : Sri R.C  Das, Ld. A.P.P,

                              For the accused: Sri  H.K  Bhagawati,  Adv. 

          Date  of  evidence :  12.12.13, 25.09.14, 30.09.15, 

            30.10.15

  

                              Date of argument:   30.04.2019.

                              Date of judgment:   30.04.2019.

J  U  D  G  M  E  N  T

1. The  Prosecution story,  is  in brief that the  Sumit  Kumar  Chandel  LT

of  Kumsang  Army  Camp 7 Madras had lodged  an  ejahar on 4 Nov

03 alleging  that  on 03.11.03 basing  upon a reliable  source, D Coy of

7  Madras carried  out  cordon  and  search  operation  at    Na-Machaki

village   under   Doomdooma   P.S  from   3  hrs.   to  11  hrs.  and

apprehended  Nabin Konwer  and  Promud  Konwer  from  the  house

of  Deleep  Gogoi  at  10:30 hrs.  Nabin  Konwer  was  an ULFA  militant

working  for  them  for  past  4  years.  He  had  sustained  a  bullet
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injury  at  his  waist,  during  an  encounter  with  the  Army.  The

apprehended individuals led  them  to  a  Bamboo  grove  near  his

house  where  he  had kept hidden  a  hand grenade.  The  individual

was  graded  Block.  Promod  Konwer  had  been  working  as  a  link-

man  for  ULFA  for  the  past  5-6 years.  He  had  been  harbouring

militants  and  giving  extortion  notes  for  them.  Three pages of

extortion  pad  of ULFA  were  found  from   his  residence. He  was

graded Block.  Items  recovered  from  them were  handed  over to

police along with the  accused  persons.  Hence,  this  case.

2. Receiving the FIR, Doom-dooma P.S. registered a case and investigated

the matter and on completion of the investigation, charge sheet was

submitted against the accused Nabin Konwer and forwarded to face

the trial.

3. On  appearance  before  the  Judicial  Magistrate  1st   Class,  Tinsukia,

copies  were  furnished   to  the  accused  person  U/S  207  Cr.P.C  and

committed the case to the Court of Session for trial. Accordingly the

GR case no 929/03 registered as Session case no. 153(T)/2013 and

transferred to this court for trial. 

4. Upon receiving the record and appearance of the accused in this court

and upon hearing both sides and considering the materials on record

my predecessor had framed the charge  u/s 5 of E.S Act, particulars of

which on being read over and explained the accused had pleaded not

guilty and claimed to be tried.

5. During trial, prosecution examined Six (6) witnesses. The accused is

examined u/s 313 Cr.P.C. 

6. I have heard argument put forth by the ld. Counsel for both the sides

as well as gone through the entire materials available on record.

7. Point for determination :-

(i) Whether  the  accused  on  03.11.03 at  10:30 hrs.,  at  Na-

Machaki  village  under  Doomdooma  P.S knowingly  had

in  under  your  control  an  explosive  substance  (one

hand  grenade)  thereby  going  rise  to  a  reasonable
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suspicion   that you  did  not  have  the  said  explosive

substance under  your  control  for  a  lawful object and

thereby  committed  an  offence punishable  U/s.  5   of

Explosive  Substance  Act?

 

DISCUSSION, DECISION AND REASONS THEREOF

8. PW.1,  Sri   Dilip  Gogoi has deposed  that he  knows the  accused,

Nabin  Konwar. About  10 years  back  the  Army  assaulted  Nabin

Konwer  and  others.  Army  also  beaten  up  him  and  the  family

members. The  accused  was  arrested  and  was  alleged  that  he  was

a  member  of ULFA.  The  villagers  objected  and  the  army  was

compelled  to  release  the  accused. 

9. The  cross-examination  of  this  witness  is  declined  by  the  defence. 

10. PW.2, Sri  Gokul Gogoi has deposed  that he  does  not  know  the

complainant.  The  accused  is  from  his  village.    About  8-9 years

back he  had  gone  to  cremate  his  relative  and  he  was  in  the

house  of  Dilip  Gogoi. At  night  the  Army  came  and  assaulted  all

of  them.  Army  took  away  Nabin  Konwer  and  Promod  Konwer. 

11. The  cross-examination  of   this  witness  is   declined  by  the

defence. 

12. PW.3 Sri   Bogadhar Konwer has deposed  that  he   knows  the

accused  as  he  is  his  neighbour.  About  10 years  back they  were  in

the house  of  Dilip  Gogoi  as  his  brother   had  expired. They  were

10  persons.  At   night   the   Army   broke   into   the   house   and

assaulted   them.  Thereafter  they took  away  Nabin  Konwer  and

Promod  Konwer. Afte    a  few  days  they   were  handed  over  to

Doomdooma  P.S. 

13. The  cross-examination  of   this  witness  is   declined  by  the

defence. 

14. PW.4 Sri  Hunto  Gogoi  @  Diganta has deposed  that he   knows

the   accused  who  is from  his  same  village. On  the  day  of  incident

his  relative  had  expired  and  they  alongwith  others  and  also  the
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accused  were  in   the  house. At  about  10 P.M,  the  Army  came  to

the  house  and  started  beating  everybody.  They  arrested  Nabin

Konwer. He  cannot  say  why  he  was  arrested.

15. In cross-examination  the  PW.4  has  stated  that  he  cannot  say

why Nabin  was  arrested. 

16. PW.5,  Sri  Kantha  Rao has deposed  that in  the  year  2003  he

was   stationed  at  Khumsang.  Sri  Sumit  Kr.  Chandel  was  the  head

of  Delta  Co.  He  does  not  remember  the  accused.  Ext. 1  is  the

seizure list,  Ext. 1(1)  is  his  signature. He  does  not  remember

exactly  as  to  what  was  seized  vide  Ext. 1. 

17. In cross-examination  the  PW.5  has  stated  that he  does  not

know  why  he  signed  Ext.  1  as  at   the  relevant  time  many

operation  was  done.

18. PW.6, Sri  D.  Gurumoorthy has deposed  that at  the  relevant  time

he  was  at  Khumsang   with  the  DELTA  Co.  Sumit  Sir  was  the

Commandar  at  the  relevant  time.  They  had  gone  for  operation  to

Na-Machaki  gaon. He  does  not  remember  what  was  recovered.  He

does  not  remember  if   any  one  was  apprehended.  Ext. 1(2)  is  his

signature.

19. In  cross-examination  the  PW.6   has  stated  that   they  were

involved  in  many raids  in  various  operations.  So  he  cannot  say

why  he  signed  Ext. 1(2). 

20. With  regard  to  the  point  for  determination  Ld.  Counsel  for  the

accused  has  pointed  out  that  no witnesses  have  deposed  that  the

alleged grenade was recovered from the possession of  the accused

person and he led the army and shown the place of hidden grenade.

He also points out that the prosecution has failed to prove that the

accused  was  a  member  of  ULFA  and  hence  prosecution  has  failed

miserable  to  prove  the  material  ingredients  of  offence  against  the

accused person. 

21. In  reply  Ld.  Addl.P.P  has  fairly  submits  that  the  prosecution  has

failed to prove the case beyond all reasonable doubt. 
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22. Upon hearing both side I have gone through the material evidence

on record. It is pertinent to mention here that it reveals from the record

that the prosecution has taken steps to bring the witnesses since long.

But the summons of  the  PW’s  Sumit  Kumar Chandel, Kamal  Chandra

Konwer,  Tikheswar  Gogoi have not returned after due service. The  Ld.

Addl. P.P  has  submitted  that  since  long  the  summons  as  well  as

the W.T  messages  are  sending  to  the PW’s but  till  date the  said

above  witnesses  could  not  be  produced  before  the  court. Hence,

prays  to  close  the  evidence as further  examination  of   these

witnesses  will  not  help  the Prosecution  to  improve  its  case. 

23. Accordingly upon  hearing  the  Ld. Addl. P.P  I have  gone  through

the material  on  record  and  found  that  the  summon of  witness,  Mr.

Sumit  Kumar   Chandel  has  been  issuing by  this  court  since  long.

It  reveals  from  the  record  that the summon  of  the PW,  Sumit

Kumar  Chandel was  returned  by the  7th  Battalion,  the  Madras

Regiment as follows :- “It  is  for  your  information  that   Sumit  Kumar

Chandel is  not  borne on  the  strength  of  this Unit. Therefore,  the

above mentioned  summon is  returned  herewith  for  your   further

necessary   action    please”.  The   replies   are   dated   07.03.15,

12.05.15, 23.09.15  etc. But  since  then  the prosecution  could not

procure  the  attendance  of  the  said  PW. 

24. Likewise,  the prosecution  has  taken  steps  against  the PW, S.I

Kamal  Konwer  and Tikheswar  Gogoi. But  till  date  the prosecution

has  failed  to  procure  the  attendance  of  the  said witnesses. It  is

also  revealed  from  the record  that  on 16.06.2018  it is  reported  by

W.T  message    that  witness  Bijoy  Gogoi  has  expired  on  08.11.14.

As  the  witness   Bijoy   Gogoi  has  expired,   his   examination  is

dispensed.

25. It  is revealed from the material on record that the  Prosecution  has

been   taking   steps   to  procure   the   attendance   of   the   said

witnesses  but  of  no avail. 

26.  As the accused person has  fundamental  right  for  speedy  trial

and if  the  trial  is  not finished  speedily,  it  will   cause injustice and

prejudice  to the  accused. Hence as the Ld. Addl. P.P  has pointed   out
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that  further  examination of  the  remaining  witnesses i.e. PW, Sumit

Kumar Chandel, Kamal  Chandra Konwer,  Tikheswar  Gogoi  will  not

help or improve the prosecution  case  and  as the  material  witnesses

have  already  been examined,   the examination   of   PW’s,  Sumit

Kumar  Chandel,  Kamal   Chandra  Konwer,   Tikheswar   Gogoi  is

dispensed  in the interest of justice. 

27. Now reverted back to the prosecution story I  have evaluated the

testimony of the witnesses. From the evidence of the PW 1, PW 2, PW

3, and PW 4, it is crystal clear that the accused was caught by the

Army. But they have not have deposed that the seized grenade was

recovered from the possession of the accused.  

28. Although the PW 5 and PW 6 are the army personnel they have not

deposed that the accused led them to recover the seized grenade or

was found in the possession of the accused person. 

29. It is also pertinent to mention here that the seizure list has shown

that Police seized the alleged grenade from the complainant and not

from  the  accused  person.  Hence  recovery  and  the  seizing  of  the

alleged grenade becomes doubtful. 

30. In view of the above facts and circumstances I am in doubt about

the recovery and seizing of the alleged grenade from the possession of

the  accused  person.  Hence  I  am  of  the  considered  opinion  that

prosecution has  failed  to  prove  the  case  against  the  accused   Sri

Nabin  Konwer U/s. 5 E.S Act beyond  all reasonable doubts. Hence, the

accused is acquitted  on benefit of doubt and set at liberty.

31. The   bail    bond   of   the   accused person is  extended U/s. 437(A)

of  the  Cr.P.C.

32.  Send   a   copy  of   the  Judgment to the Deputy Commissioner of

Tinsukia.

33.  Destroy  the  seized  materials  if   any  in  due  course  of  time  in

accordance with law.                            
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34. The  case  is  disposed  of  herewith.

35. Given under her hand and seal of this court on this the 30 th  day of

April, 2019.

 

 Dictated and corrected by me.

                      
     ( A. Hakim )                                          ( A. Hakim),

       Addl. Sessions Judge-2               Addl. Sessions Judge-2    
             (FTC), Tinsukia                                      (FTC), Tinsukia
 

Transcribed  by  :

                     P.D Phukan.(Steno)
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A P P E N D I X

PROSECUTION WITNESSES

 PW.1- Sri Dilip  Gogoi

 PW.2- Gokul  Gogoi,

           PW.3- Sri  Bogadhar  Konwer,

 PW.4- Sri  Hunto  Gogoi  @  Diganta,

      P.W.5 Sri  K. Kantha  Rao,

      PW.6,  Sri  D.  Gurmoorthy. 

    

  

PROSECUTION EXHIBITS

  Ext.1,  Seizure-list. 

            

      (A. Hakim)
Addl. Sessions Judge-2

(FTC), Tinsukia.

 


