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IN THE COURT OF THE ADDL. SESSIONS JUDGE-2(FTC), TINSUKIA

Sessions. Case no.  89(CH) 18

                                  U/S 498(A)/306 IPC.

                            

                             Present: Md. Abdul Hakim, M.A., LL.B.,

            Addl. Sessions  Judge-2(FTC), 

                                                       Tinsukia.

The State of Assam

-Vs-

(1) Md. Kadir  Ali.      ---Accused

                               Appearance :

                              For the State : Sri  R.C. Das, Ld. A.P.P.

                              For the accused: Sri  S. Hussain, Adv. 

                              Date of evidence :  01.10.18, 11.10.18, 26.11.18, 14.12.18,  

                    14.03.19, 04.04.19.     

                              Date of argument : 26.04.19.

                              Date of judgment :  30.04.19

                                              J  U  D  G  M  E  N  T

1.        Prosecution story, as it transpires from the bare perusal of the FIR

lodged by Md. Habibul  Ali is that the marriage between  the  accused

and the  victim was  taken  place about two months ago. But  since after

the marriage  the accused along with  his  parents started to ill-treat her

physically and mentally in demand  of dowry and forcing her  to  make

vulgar  picture. Unable to  bear  the torture, about  10  days prior to the

date  of occurrence, the victim returned back and took  shelter in  the

house  of  her  parents. But  as  the  accused continuing threatening  her

over the  phone, on 22.05.18  at  about 5 A.M, the  victim herself set  her

on fire in her  parents  house.  She  was  brought to Chapakhowa FRU in
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half burnt condition and  thereafter she  was  referred  to  AMC. On  the

next day at  about  7:30 AM she  died  on the way to AMC at Chabua.

Hence, the informant,   had lodged the FIR against the accused. 

2.     Receiving  the  FIR,  Sadiya  P.S.  registered  a  case  and  caused

investigation. On completion of the investigation, above named accused

was charge sheeted and forwarded to face the trial.

3.       On appearance  before  Ld. SDJM Chapakhowa had furnished the

copy to the accused u/s 207 Cr.P.C.  Thereafter, the GR case no. 205/18

was registered as session’s case no.  89(CH))/2018 and transferred to

this court for trial.  

4.       Thereafter, considering the materials on record and after hearing

both sides, charges u/s  498(A)/306 IPC have been framed against the

accused, particulars of which on being read over and explained to the

accused, he pleaded not guilty and claimed for trial.

5.          During  trial,  prosecution  examined  13 (thirteen) witnesses. The

accused, is examined u/s 313 Cr.P.C and his plea is total denial. 

6.  I have heard argument put forward by the ld. Counsels for both

the  sides  as  well  as  gone  through  the  entire  evidence  available  on

record.

7. Points  for  determination:

(I)  Whether the  accused since  after  the marriage with

Smt. Najmin  Begum  being  the  husband  alongwith  with

your  family  members  subjected   her  to  cruelty  by

physically assaulting  and  demanding money and forcing

her  to  make  vulgar  picture  and thereby committed an

offence punishable u/s. 498(A) IPC ?

(ii)Whether  the   accused  on  22.05.18   at   5  AM   at

Maszidpatty  under  Chapakhowa  P.S,  have  abetted  your
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wife,  Smt.  Najmin   Begum,   to  commit   suicide  by

torturing  her   mentally  &  physically  and  forcing her  to

make vulgar    picture  and thereby committed an offence

punishable U/s. 306 IPC?

Discussion,  Decision  &  Reasons  thereof:

8.          PW.1,  Dr. Robin Doley  has  stated  that  on  22.05.18 when he was

working as Dy. Supdt.  At  Chapakhowa  FRU, he performed  Post mortem

examination on the dead  body  of Nazmin  Begum 18 years, female on

police  requisition in connection with  Santipur O.P under  Sadiya  P.S.

The   dead  body   was   brought   and  identified   by   UBC,   Dighata

Phatowali and  Md.   Habibul  Ali,  relative  of  the  deceased.      

On examination  he  found  as  follows :

External appearance : 

Externally  the body was   99% deep  burn whole  body  from   head  to

toe. Burns are  extensive and deep  over  neck  and shoulder  area.

Mouth  and  nostrils swollen  grossly.    

Opinion :   In his opinion death  occurred  due  to toxic shock  following

inhalation  of hot  air during  burn. Ext. 1 is  the  Post mortem  report and

Ext. 1(1) is  his signature.  

     
9.          The  cross-examination  of  PW.1  is  declined  by  the  defence. 

10. PW.2,  Md.  Habibul  Ali   has  stated  that he  is  the  informant  of

this case. Victim  Nazbin Begum  is his niece. He  lodged  the  ejahar

against Kadir  Ali  who  is  present  in  the  dock  today. The incident

took  place on   22.05.18 at  morning  time. He was   at  home   at  the

time  of incident.   His  house  is  situated  at  30 meter  distance  from

the house  of   the victim,  Nazbin  Begum. His  neighbour  Smt.  Tuna

Begum informed  him  at about  4:30 am that  victim, Nazbin Begum

burnt herself  at  her parents house.  On  getting   information he rushed

to the  spot.  Thereafter  he  arranged  one  vehicle and  took  the  victim

to the  Chapakhowa  FRU alongwith  his mother, Smt. Khudeja  Begum

and his  elder brother Bhaijan  Ali.  Doctor  treated  and  given  first  aid

to the victim at  Chapakhowa  FRU. Thereafter  referred  the  victim  to
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the AMCH,  Dibrugarh. Accordingly the  victim  was  taken  to  the AMCH,

Dibrugarh. During  that  time of  going  to the  AMCH,  Dibrugarh, the

victim informed  him that  on  account of  torture  meted  out  to her by

her  accused/husband,  she herself  has  set  her  on  fire. The marriage

of  the  victim  with  the  accused  was  solemnized  about one  month

ago  from  the  day  of  the death  of  the  victim. The victim came  out

from  her  marital  house  as  the  accused  had tortured  her.  But the

family  members  of  the  victim  again  took  her back  to  the  marital

house  after  three  days. But  again  after  three days  the  family

members  of  the   accused  brought  back   the  victim  to  her parents

house  by  saying  that  she  was  reluctant  to  stay  there. On  the  way

to  AMCH,  Dibrugarh,  the  victim  succumbed  to  her  injuries  at

Chabua. Then  he  brought  the   dead body back  home. Then police

was  informed. Ejahar  was  lodged. Ext. 2 is  the  Ejahar, Ext. 2(1)  is

his  signature  on  the  ejahar. Police  recorded  his statement. Police

prepared  Inquest  report, Ext. 3 is  the   Inquest  report, Ext. 3(1) is  his

signature. Police  conducted  the Post  Mortem.  He was  brought  to  the

Court  for  recording his statement  U/s. 164 Cr.P.C. Ext.  4 is  the  said

statement, Ext.  4(1) to 4(5) are  his   

11.  In  Cross-examination  he  has  stated that the  victim  Nazbin

Begum  is his own  niece. He  cannot  remember  the  date  on  which

the  victim was  married  with  the  accused.  The  victim had  stayed  at

the  house of  the  accused  for  only  seven  days  after  her  marriage.

The Santipur police took  the  victim  to  her   parental  house  finding

her  on the  way.  They did  not  lodge  any  ejahar  regarding  the

incident. He denies  the  suggestion  that the  victim  was  a  patient  of

Dr. Hiranya Goswami,  Psychiatrist  of  Dibrugarh  District. He  denies

the suggestion  that the  victim  was  under Dr.  Hiranya  Goswami,

Psychiatrist  of  Dibrugarh  District.  He  denies  the  suggestion  that Dr.

Hiranya  Goswami  had  issued  caution  to  save  the  victim  from  fire

and  water.  He  denies  the  suggestion  that the  victim  came  from her

marital  house on  her  own. After  coming  to  her  parental  house  the

victim  was  suffering from  fear.  He  denies  the  suggestion  that the

accused  person  provoked  the  victim to  commit  suicide.  He  denies
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the  suggestion  that  he has  deposed  falsely  in  Ext. 4   in  favour  of

his  niece.  He  denies  the  suggestion  that  the  victim  did  not  tell

him  about  torture  meted out  to  her. He  denies  the  suggestion  that

he  is  deposed  falsely  today. 

12. P.W.3, Smt.  Momi  Begum  has  deposed  that she  know  the

informant  of this  case. But  he  does  not   know  the  accused. The

incident  took place on 22.05.18. The  informant  is  her  brother. The

name  of  the  deceased  was  Nazmin  Begum. She  was  her niece. She

died on  the  way  to  hospital. She could  not  know  how  she  died  but

police  told her to  remain  near  the  dead  body  so  she alongwith Amir

Ali  waited there. She   puts  her  signature  on  the  inquest  report

which  is  Ext. 3,  Ext. 3(2) is  her   signature.  

13. The  cross-examination  of  PW.3  is  declined  by  the  defence. 

14. P.W.4, Md.  Ameer Ali  has  stated  that  he knows  the informant

of this  case. But  he  does  not   know  the accused. The  incident  took

place on 22.05.18. The  informant is his neighbour. The  name  of  the

deceased  was  Nazmin Begum. He does  not  know  how  the  deceased

had  died. While  police  visited  the place  of  occurrence,  police  asked

him to  be  remained   near  the  dead  body. He alongwith Momi  Begum

were  present   near  the  dead body. But  he heard  that  the  victim

Nazmin  Begum  died  of  burning. He puts  his  signature  on  the

inquest  report which  is  Ext. 3,  Ext. 3(3) is  his   signature.  

15. The   cross-examination of  PW.4  is  declined  by  the defence. 

16. P.W.5, Md.  Jahanuddin  Choudhury  has  stated  that  he  does not

know  the  informant but  he knows  the  accused  person. He stay as  a

tenant in  the  house  of  the  deceased Nazmin's family. The incident

occurred  in  the   month  of  'Ramjan'   but  he cannot  recollect  the

date. On  the eventful day  at  6 am, the  incident took place. He was  at

a  distance of ½  KM  away  from  the   place of  occurrence.  While  he

returned  to  house  at  6 AM, he  saw  Nazmin  in a burning  condition

and  shouting her  younger uncle to  take  her  to  hospital. She  was
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shaking  both  of  her  hands. He   saw  her  mother  fell  down  in  faint

condition. Then  her  uncle  took  her  to the  hospital  in  an  Ape

vehicle. His  family  was   also  present  at  that  time. He  heard  that

Nazmin  had  died  on  the  way to  hospital. Police   took his signature

on  the  Ext. 5. Ext. 5(1)  is  his  signature.  

17.  In cross-examination  of  PW.5  has  stated  that  he could  not say

how Nazmin  was  burnt. He  was  staying  in  the  rented  premises of

Nazmin's  family  since  6-7 months  before  the  incident. 

18. P.W.6, Md.  Mustafa Ali has  deposed  that he  is  the father  of  the

deceased Nazmin. He knows  both the  informant  and the  accused of

this  case. The  incident  took place on  20.04.18 at  night. On  20.04.18

Nazmin  was  married  to Kadir and Nazmin  returned   to  his home

after 15-20  days of  her  marriage. Police  brought  her  to  his house.

Nazmin  was  burnt on  22.05.18  at  his  home. At  the  time   of

occurrence  he  was  in  the  same  house. After  seeing  the incident  he

became  nervous. Nazmin's  uncle, Habibul  took her  to  the  hospital

by  vehicle. Later  she  died  on  the   way  to  medical. Police  recorded

his statement.  Police   took  his  signature  on  the  Ext. 5. Ext. 5(2)  is

his signature.  

19. In Cross-examination the PW.6 has  deposed  that   his daughter

was suffering  from  mental  problem  after  her  marriage. He  did  not

lodge  any   FIR  before  the  police  station  though  the  police  had

escorted   his  daughter  to  his house. 

20. P.W.7,  Md.  Islam  Ali  has  deposed  that the  informant is  his

younger  brother. He know the  accused after  marriage  with  Nazmin.

Nazmin  was  his niece. Nazmin  was  married  to  Kadir  on  20.04.18.

He cannot  recollect  the  exact  date  of  occurrence. At the  time  of

incident  he  was  sleeping  at  his  house. His  house  is  situated  at  a

distance of  35 meter  from  the   house  of  the  deceased. Before  his

arrival  at  the  house  of  Nazmin,  his  younger  brother,  Habibul  took

Nazmin  to  the  hospital  since  she  was  burnt. Police   took  his

signature  on  the  Ext. 5. Ext. 5(3)  is  his  signature.   
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21. In Cross-examination  the  PW.7  has  stated  that   he cannot say

after how  many  days  the  incident  took  place. He does  not know

whether  his niece  Nazmin  had  been  taking   treatment at  Dibrugarh.

22. P.W.8,  Md.  Bhaijan Ali   has  stated  that    informant  is    his

younger brother. He  does  not  know  the  accused person  present  in

the dock. He cannot  recollect  the date  of  incident. But  it  happened

4/5 months ago in  the  morning  time. At  the  time of  incident  he   was

sleeping in his house. One Rahmat  Ali of  his  village  shouted “ Ghar

Jalile” “Ghar Jalile”.  Then  he rushed  to  the spot of  burning. There he

saw his  niece Nazma  Begum  was  burning. Thereafter his  younger

brother Habibul and   he took  her  to  the  hospital  by  a  car. From

there  she  was referred  to  Dibrugarh  Medical  College.  On  the   way

to  the Dibrugarh  Medical  College Nazma  Begum  told  that  she  was

driven  away  by  her  husband in  a nude condition at  night   and she

puts  on  her  dress on  the  road  while she  came back  to  her  home.

On  the  day  of  the  incident  also  in  the  morning her  husband  asked

her  to  die by set  her  on  fire. On  the  way  to  Dibrugarh  Medical

College,  near  Chabua Nazma  died  in  the  car.  From  there  they

brought   her   back   to   Chapakhowa  hospital.  Police   recorded  his

statement. He  puts  his   signature  on  Ext. 6  which  is  the  seizure-list,

Ext.  6(1)  is  his signature  on  the  seizure-list.  Thereafter  he was

brought  to  Chapakhowa  PS for recording  his  statement. Ext. 7  is  the

statement,  Ext. 7(1), 7(2), 7(3), &(4), 7(5)  are  his  signatures on  the

statement  recorded  by  magistrate.   

23. In cross- examination the  PW.8  has  stated  that he   does not

know  when  Nazma  had  been  given  in  marriage.  He  cannot say

when  his  niece  had  been  driven  by  her  husband in  a   nude

condition. They  did  not  lodge  any case.  The  incident  took place after

4-5 days  at  her  parental  home. His niece  did  not  inform  them

anything  before  the  incident  when  she  was  in  sound  mind. He

denies  the  suggestion  that he  stated falsely in  Ext. 7. He  denies  the

suggestion  that he  has  deposed  falsely today. 
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24. P.W.9, Md. Kamal  Ali has  deposed   that he does  not  know the

Informant as  well  as  the  accused  of  this case. The incident happened

4/5  months  ago. At  the time   of  incident  he  was  at Anini(AP). 3-4

days  later  he  came  back  to  house. He visited  the Sadiya  P.S

alongwith  Bhaijan Ali  and others. He puts  his  signature  on Ext. 6

while  police  seized  Mobile. Ext. 6(2)  is  his  signature  on  Ext. 6.    

25.  The  cross-examination  of  PW.9  is  declined  by  the defence. 

26.  P.W.10, Mrs.  Habibun  Begum has deposed  that informant  is

her brother.  Accused is  her  son  in  law.  Her daughter  Nazbin Begum

had eloped on  18.04.18 with  the   accused   and   the   Nikah   was

celebrated two days later. About  one week later  police  at around  1 AM

at  night brought  her  daughter  to  her home  as  she  was  found  on

the  road alone. On  the  very  night she rang  her  son  in  law  to

enquire  about coming  back of  his daughter  but  her   son in  law  did

not  receive  the  phone  call. On  the  next  morning  the mother  of  the

accused came  to  her  place  and  asked  her  to take  back  her

daughter  to  the home of  the  accused. Then  she took her daughter  to

her son in  law's  home  and  came   back  by  keeping  her there. On

asking  about  whose  fault,  she  came out  of her  in-law's  home the

accused   told  that  it  was  the  fault  of  her  daughter. But  her

daughter  did  not  say  anything. After  three  days  of  that  incident

about  5 persons  from  the  home  of  the  accused  came  to   her place

alongwith  her daughter  and  went  away  by  keeping her  daughter  at

her  place. But her daughter  after keeping  her  at  her  place  began  to

say  that Police   will  come  take  away  her  parents. Then she  informed

the  matter  to  the  accused  but  the  accused  told  that  he  is  not

going  to  take   back  her  daughter. Then he  took  her daughter  on

10.05.18 to one  Psychiatrist, Dr. H.K  Goswami. On 22.05.18  in  the

morning  at  about  5:30 AM, she saw her daughter  was  burning in her

room. Thereafter her  younger  brother,  Md. Habibul  Ali   came and

took  her  to  Hospital.  From  Chapakhowa  Hospital  she  was  taken  to

AMCH,  Dibrugarh. On  the  way  to  Dibrugarh at  Chabua  she  died.
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Police  recorded  her  statement.  

27. In Cross- Examination  PW.10  has  stated  that  the accused   told

her  over telephone  that her  daughter  did  not  want  to stay at  his

home  and  hence,  five  persons  from   his  home  came alongwith  her

daughter. Later,  the persons  of  the  accused  had  left her  place. She

denies  the  suggestion  that due  to psychiatric problem her daughter

came  out  from the  house  of  the  accused  at night  and police  found

her  on  the  road  during that  time.  Her daughter  had fear psychosis

about  catching  them  by  police  after returning  from her  in-laws

house. Dr.  Goswami prescribed  medicine for   1½  months. She   was

again  called  by  Dr.  Goswami for  check up. 

28.  P.W.11 Md.  Noor Islam has  deposed  that he knows both the

informant and accused  of  this  case. The  incident of  burning  of the

niece  of  the  informant  was  taken  place    in  the  month  of  May  last

year. The  victim  girl  had  died  in  her  parents’  home.  He  stay  at  a

distance of  5 KMs  from  the  home  of  the  victim woman. On  the  day

of  the  incident  he  heard  about  the  incident in  the  morning. The

victim  girl  was  married  to accused Kader  Ali. He  heard  that  the

victim  girl  had psychiatric problem  and  was  under  the  treatment  of

Dr. Hiranya  Goswami  of  Dibrugarh. He does not  how and why  the

victim woman had  died. Police  recorded   his  statement.  

29. In Cross- Examination PW.11  has  stated  that  he did  not hear

anything   about   quarrel   between  the   victim  woman   and   the

accused husband  after  the  marriage.

30. P.W.12,   Md.  Izazul  Shah  has  deposed  that he   knows both the

informant and accused  of  this  case. The burning  of the  niece  of  the

informant  was  taken  place   about  6-7  months  back  at  night. On the

next  day  morning  at  around 9 AM  while  he  was  in  shop  he heard

about  the  incident.  His shop  was  situated  at  a  distance  of  6 KM

away  from  the  place  of  occurrence. Later  he attended  the Janaja  of

the   victim  woman. He  does  not  know  how  and  why  the victim

woman  had  died.  
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31. The  cross-examination  of  PW.12  is  declined  by  the defence.

32. P.W.13, Sri Moni  Mech (ASI)  has  deposed  that  on 22.05.18  he

was  posted  as  A.S.I  of  police  at  Sadiya Police  Station. On  that  day,

the  then  OC, Sri   Deepjyoti Dadhara (Inspector) endorsed  him  for

investigation  of  this  case.  He recognized  the  signature  of OC, Sri

Deepjyoti Dadhara (Inspector). Ext. 2(2)  is  the signature of  the  then

O.C.   He examined  the informant  at  the  P.S  and  recorded  his

statement. Thereafter  he carried  out  the  inquest  in  presence  of Ld.

Executive  Magistrate. Ext. 3  is the  Inquest  report,  Ext. 3(3)  is  the

signature  of  Executive  Magistrate,  Sri Jagdish  Bramha,  which  he

recognized at  the  Court. He also  recorded  the  statements  of  other

prosecution  witnesses, namely,  Habibul  Ali, Amir  Ali and Smt. Momi

Begum. The  dead  body  of  the  victim  woman  was  sent  for  Post

Mortem  examination  to Chapakhowa  FRU. Ext. 7  is  the  Dead  body

challan, Ext. 7(1)  is  his  signature. Thereafter he   visited  the  P.O and

prepared  sketch map. Ext.  8  is   the  sketch map,  Ext.  8(1)  is  his

signature. He  seized  certain  articles  at  the  P.O  and prepared seizure-

list. Ext. 5 is  the  seizure-list, Ext. 5(3)  is his signature  on  the  seizure-

list.  He   also  recorded  the  statements  of  other  seizure  witnesses at

the  P.O.  On 23.05.18 he  seized one mobile  handset   of   Samsung

Galaxy from  informant,  Habibul Ali at the  P.S and  prepared  another

seizure-list  which  is  Ext. 6. Ext. 6(3) is  his  signature  on  the  seizure-

list.  The  accused  was  arrested  from  his  house  on 22.05.18. On

23.05.18,  he   recorded   the   statement   of   victim's   mother,  Smt.

Habiban  Begum.  He  was  examined  and  recorded his  statement  and

forwarded  to  the judicial  custody.   The statement  of the witnesses

namely,  Habibul Ali  and  Bhaijan  Ali  were  recorded  U/s. 164  Cr.P.C  in

the  court of  SDJM,  Sadiya. Thereafter he collected  medical  report of

the  victim. After completion  of  pre-step,  he  submitted the  C.D  to

the  OC,  Sadiya  P.S.  Later,   Charge-sheet   was   filed  by O\C,  Sri

Deepjyoti  Dadhara  of  the  Sadiya  P.S.  Ext. 9  is  the  Charge-sheet,

Ext. 9(1)  is  the  signature  of  the  O\C, Sri  Deepjyoti  Dadhara,  which

he  recognized. The  charge-sheet  was  filed  against  accused  Md.
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Kadir  Ali U/s. 498(A)/306 IPC.  

33. In Cross-examination he  has  stated  that  on 22.05.18 at  11:50

AM  he was  endorsed  the   C.D  for  investigation. He has completed his

investigation  on  28.06.18. Md. Izazul Shah and  Md. Noor  Islam  were

independent   witnesses  examined  by  him. The  witnesses  told  him

that  the  victim  girl  was  suffering  from  mental  disease. The  victim

girl   came  to  her  parental   home  around  10  days  before  the

incident.  He  denies  the  suggestion  that the victim  girl  was  in  her

parental  home  around   since 3 months  before   the alleged  incident.

He denies  the  suggestion  that he did  not  investigate  the  case

properly.

34. With regard to the point for determination Ld. Defence counsel

has pointed out that the prosecution has failed to prove the material

ingredients  of  the  offence  of  S.  498  A  IPC  and  306  IPC  against  the

accused person. It is pointed out that the prosecution has failed to prove

the  cruelty  perpetrated  by  the  accused  persons  against  the  victim

woman. There is no material to prove that the accused had instigated or

abetted the victim woman to commit suicide. It is also pointed out that

although the PW 2 and the PW 8 have deposed that the deceased had

alleged about the torture by the accused while she was dying on the

way to medical but their statement is not corroborated the PW 1, the

mother of the victim nor by any other witnesses. Hence the statements

of PW 2 and the PW 8 cannot be relied upon. It is further pointed out that

there is no circumstances to prove that the accused had tortured the

victim. It is also pointed out that the PW 1 mother of the victim was all

along  with  the  victim  but  she  has  not  uttered  anything  against  the

accused persons or about the cruelty to the deceased victim woman. It

is also pointed out that the victim woman was suffering from mental

disease and she herself inflicted injury to her without any provocation or

abetment from the side of the accused. Hence the Ld. Defence Counsel

has prayed to acquit the accused from the charge. 

35. In reply Ld. Addl. P.P has denied the points of the defence side and

submitted that the prosecution has succeeded to prove the case beyond
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all reasonable doubt. 

36. Upon  hearing  both  sides  I  have  gone  through  the  material

evidence  on  record.  But  before  I  discuss  further  I  would  like  to  go

through the S. 498 A and 306 IPC. 

37. S. 498 A IPC is described as follows:-

498A. Husband or relative of husband of a woman subjecting her

to cruelty.—Whoever, being the husband or the relative of the husband

of  a woman,  subjects  such woman to  cruelty  shall  be punished with

imprisonment for a term which may extend to three years and shall also

be liable to fine. Explanation.—For the purpose of this section, “cruelty”

means—

(a) any wilful conduct which is of such a nature as is likely to drive the

woman to commit suicide or to cause grave injury or danger to life, limb

or health (whether mental or physical) of the woman; or

(b) harassment of the woman where such harassment is with a view to

coercing her or any person related to her to meet any unlawful demand

for any property or valuable security or is on account of failure by her or

any person related to her to meet such demand.

38. "306.  Abetment  of  suicide.—If  any  person  commits  suicide,

whoever abets the commission of such suicide, shall be punished with

imprisonment of either description for a term which may extend to ten

years, and shall also be liable to fine”.

39. But it is to be remembered that the Section 306 IPC has to be

read with Section113A of Evidence Act,1872 which reads as under:-

113A. Presumption as to abetment of suicide by a married woman.—

When the question is whether the commission of suicide by a woman

had been abetted by her husband or any relative of her husband and it

is shown that she had committed suicide within a period of seven years

from the date of her marriage and that her husband or such relative of

her  husband  had  subjected  her  to  cruelty,  the  Court  may  presume,

having  regard  to  all  the  other  circumstances  of  the  case,  that  such
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suicide had been abetted by her husband or  by such relative of  her

husband.

Explanation.—For the purposes of this section, “cruelty” shall have the

same meaning as in section 498A of the Indian Penal Code (45 of 1860).

40. Before hold my opinion about the case I would like to cite the case

of  Randhir Singh Vs. State of Punjab, (2004) 13 SCC129 wherein

Hon'ble Supreme Court has held in para 12 as follows:- 

"12. Abetment involves a mental  process of  instigating a

person  or  intentionally  aiding  that  person  is  doing  of  a

thing.  In  cases  of   conspiracy  also  it  would  involve  that

mental process of entering into conspiracy for the doing of

that thing. More active  role  which can  be  described as

instigating or aiding the doing of a thing is required before

a  person  can  be  said  to  be  abetting  the  commission  of

offence under Section 306 IPC"

41. It is pertinent to mention here that S. 306 IPC deals with abetment

of suicide and Section 107 IPC deals with abetment of a thing.  In the

case of  Kishori Lal Vs. State of M.P., (2007) 1 SCC 797,  Hon'ble

Apex Court has observed as follows :- 

"6.  Section  107  IPC  defines  abetment  of  a  thing.  The

offence  of  abetment  is  a  separate  and  distinct  offence

provided in IPC. A person, abets the doing of a thing when

(1) he instigates any person to do that thing; or (2) engages

with one or more other persons in any conspiracy for the

doing of that thing; or (3) intentionally aids, by act or illegal

omission,  the  doing  of  that  thing.  These  things  are"

essential  to  complete  abetment  as  a  crime.   The  word

"instigate" literally means  to  provide, incite, urge  on  or

bring about by persuasion to do anything. The abetment

may be by  instigation,  conspiracy  or  intentional aid,  as

provided in the three clauses of Section 107. Section 109

provides  that  if  the  act  abetted  is  committed  in

consequence of abetment and there is no provision for the
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punishment of such abetment, then the offender is to be

punished  with  the    punishment    provided    for    the

original   offence. "Abetted"   in   Section   109   means

the   specific   offence abetted.  Therefore, the offence for

the abetment of which a person   is   charged   with   the

abetment   is   normally   linked with the proved offence."

42. In  Amlendu Pal @ Jhantu Vs. State of West Bengal, (2010) 

1 SCC 707 Hon’ble Apex court has observed as follows :

"12. Thus, this Court has consistently taken the view that

before   holding   an   accused   guilty   of   an   offence

under  Section  306  IPC,  the  Court  must  scrupulously

examine the facts and circumstances of the case and also

assess in the evidence adduced before it in order to find out

whether  the  cruelty  and  harassment  meted  out  to  the

victim had left the victim with no other alternative but to

put on an end to her life.  It is also to be borne in mind that

in cases of alleged abetment of suicide there must be proof

of direct or indirect acts of incitement to the commission of

suicide.  Merely  on  the    allegations    of    harassment

without   there   being   any positive action proximate to the

time of occurrence on the part of the accused which led  or

compelled   the  person  to  commit  suicide,  conviction  in

terms of Section 306 IPC is not sustainable. 

43. In  the  Ramesh Kumar    Vs.    State    of    Chhatisgarh,

(2001)   9   SCC   618, wherein Hon'ble Supreme Court has observed

as follows :-

"The  provision  was   introduced  by  the   Criminal

Law   (Second)   Amendment   Act,   1983   with

effect   from 26.12.1983 to meet a social demand to

resolve  difficulty  of  proof  where  helpless  married

women were eliminated by being forced to commit

suicide by the husband or in laws  and incriminating



15

evidence  was  usually available within   the   four

corner   of   the   matrimonial   home   and hence

was not available to anyone outside the occupants of

the house.  However, still  it cannot be lost sight of

that the   presumption   is   intended   to   operate

against   the accused   in   the   field   of   criminal

law.     Before   the presumption may be raised, the

foundation thereof must exist”.

44. In   the  State   of   West   Bengal   Vs.   Orilal Jaiswal and

Anr. (1994) 1 SCC 73, Hon'ble Apex Court has observed as under: 

“We are oblivious that in a criminal trial the degree of

proof  is  stricter  than  what  is  required  in  a  civil

proceedings.   In  a    criminal    trial    however

intriguing   may   be   facts   and circumstances   of

the   case,   the   charges   made   against   the

accused  must  be  proved  beyond  all  reasonable

doubts and the requirement of proof cannot lie in the

realm  of  surmises  and  conjectures.      The

requirement   of   proof   beyond   reasonable doubt

does   not    stand   altered   even   after    the

introduction   of section 498A IPC and section 113A

of the Indian Evidence Act. Although,   the   Court's

conscience   must   be   satisfied   that   the accused

is  not   held  guilty   when   there  are  reasonable

doubts about   the   complicity   of   the   accused   in

respect   of   offences alleged, it should be borne in

mind that there is no absolute standard for proof in a

criminal trial and the question whether the charges

made against the accused have been proved beyond

all   reasonable   doubts   must   depend   upon   the

facts   and circumstances   of   the   case   and   the

quality   of   the   evidence adduced in the case and

the materials placed on record.  Lord Denning   in
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Bater   Vs.   Bater,   1950   (2)   All   E.R   458,

459   has observed   that   the   doubt   must   of

a   reasonable   man   and   the standard adopted be

a standard adopted by a reasonable and just man for

coming  to  a  conclusion  considering  the  particular

subject matter.

45. In Gangula  Mohan  Reddy  Vs.  State  of  Andhra  Pradesh,

(2010) 1 SCC 750, Hon'ble Supreme Court, observed as under: 

"In  State  of  West  Bengal  Vs.  Orilal  Jaiswal  &  Ors.,

(1994) 1 SCC 73, this Court has cautioned that the

Courts  should    be    extremely    careful    in

assessing   the   facts   and circumstances of each

case and the evidence adduced in the   trial    for

the   purpose   of   finding   whether   the   cruelty

meted out to the victim had in fact induced her to

end the life by committing suicide.  If it transpires to

the  Court  that  a  victim  committing  suicide  was

hypersensitive to ordinary petulance,   discord   and

difference   in   domestic   life   quite common to the

society  to  which  the  victim  belonged  and  such

petulance, discord and difference were not expected

to induce a  similarly  circumstanced individual  in  a

given  society    to    commit    suicide,    the

conscience    of    the    Court  should    not    be

satisfied   for   basing   a   finding   that   the accused

charged of abetting the offence of suicide should be

found guilty". 

46. From the bare perusal of the S. 306 IPC and S. 113A of Evidence

Act it can be understood that if any woman commits suicide within the

seven years of her date of marriage subjected to cruelty perpetrated by

her  husband  or  such  relative  of  her  husband  then  the  court  may

presume having regard to all facts and circumstances of the case that

such suicide had been abetted by her husband or his relatives. 
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47. Now   adverting   back   to   the   facts   of   the   present   case I

have  found  that  although  in  the  instant  case  the  prosecution  has

succeeded to first    establish   that   the   deceased victim woman

concerned   committed suicide within the period of seven years from the

date of her marriage but has failed to prove that the deceased victim

woman was subjected to “cruelty” as defined by the S. 498 A IPC.

48. With regard to the allegation of the cruelty I have gone through

the evidence of the witnesses. In the statement of the witnesses I have

found no material ingredients of cruelty. PW 6 the father of the victim

woman and PW 10 the mother of the victim woman, who are the most

material  witnesses of the case have not deposed anything about the

commission  of  cruelty  by  the  accused  person  to  the  victim  woman.

Although the PW 2 and PW 8 have deposed that the victim woman had

told them about the torture perpetrated by the accused at the time of

going to Assam Medical College Dibrugarh but the PW 6 and PW 10 have

not corroborated the evidence of PW 2 & PW 8. Moreover there is no

other evidence to show or create any doubt about the cruelty faced by

the deceased victim woman after the marriage with the accused. Mere

allegation without corroboration is always doubtful in the eye of law.

49. From the evidence of the PW 10 it does not reveal any quarrel

between  the  accused  and  the  deceased  victim  woman  after  the

marriage. It is deposed that the deceased victim woman came out from

the  house  of  the  accused  on  a  night  in  a  nude  condition  and  on

witnessing her alone in the road police took the deceased victim woman

to  her  parent’s  home.  But  there  is  no  whisper  about  the  cruelty

committed to the deceased victim woman by the accused. The PW 10

has not  alleged that  the deceased victim woman came out from her

marital home as cruelty was perpetrated by the accused person. From

the evidence of the PW 10 it also comes to the light that on the next

morning the mother of the accused came to the home of the PW 10 and

took the deceased victim woman back to her marital home along with

the PW 10. PW 10 has also deposed that on asking on whose fault the

deceased victim went out then the accused told that the fault was on
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the deceased victim woman. But the deceased victim woman did not say

anything. No witnesses including the PW 6 have deposed anything about

the cruelty to the deceased victim woman by the accused person after

the marriage. On the contrary PW 2, PW 6 and PW 10 have deposed that

the deceased victim woman was suffering from psychiatric problem and

was under medical treatment. The testimonies of  the   said   witnesses

do not show   that   they   ever   claimed   to   have   been coerced by

accused to give cash or any kind of  dowry to him. The witnesses have

deposed   that   deceased   victim woman was   subjected   to   cruelty

in connection   with   demand   of   dowry.

50. As per  S.  498 A IPC  ,  “cruelty”  means—(a)  any  wilful  conduct

which is of  such a nature as is likely to drive the woman to commit

suicide or to cause grave injury or danger to life, limb or health (whether

mental  or  physical)  of  the  woman;  or  (b)  harassment  of  the  woman

where such harassment is with a view to coercing her or any person

related to her to meet any unlawful demand for any property or valuable

security or is on account of failure by her or any person related to her to

meet such demand.

51. Here in the instant case prosecution has failed to prove any such

wilful  nature of  conduct  on the part  of  the accused person by which

likely to drive the victim woman to commit suicide. Nor the prosecution

could prove any harassment perpetrated to the victim woman with a

view to coercing her or the relatives of the victim woman to meet any

unlawful demand for any property or valuable security. In view of the

above fact it is proved that prosecution has failed to prove the material

ingredients  of  S.  498  (A)  IPC  against  the  accused  person  beyond

reasonable doubt.

52. In Sikandar Ali  vs. state  of  Assam {2010 (3) GLJ 679}

Hon'ble  Gauhati  High  Court  has  observed  that “Mere  suspicion  or

suspicious circumstances cannot ease prosecution of its main duty of

proving its case against an accused person beyond reasonable doubt –

Courts cannot be influenced by emotion or sentiment against a person

accused of brutally killing the deceased by inflicting a number of injury–
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If evidence on which prosecution choose to rely its case is so weak that

they tumble over when subjected to close and critical  examination it

would  not  be  safe  to  convict  accused  merely  on  proof  of  some

incrimination  circumstances  which  might  have  given  support  to

defective evidence”. 

53. In   order   to  bring   a case within  the   purview   of Section 306

of IPC there must be a case of suicide and in the commission of the said

offence,  the  person  who  is  said  to  have  abetted  the  commission  of

suicide must have played an active role by an act of instigation or by

doing certain act to facilitate the commission of suicide.  Therefore, the

act of abetment by the person charged with the said person must be

proved   and   established   by   the   prosecution   before   he could be

convicted under Section 306 IPC.

54. Here in the instant case prosecution has failed to prove that the

accused had played an active role by instigating or committing cruelty

to the deceased victim woman to commit suicide. There is no proof at all

that the accused had abetted the deceased victim woman to commit

suicide.

55. From  the evidence  on record, it  appears  that the  Prosecution

has failed  to  prove any cruelty meted  out  to  the  deceased victim

woman nor  could prove  any mens  rea  to  commit the  offence or any

active  or  direct act from the  side  of  the  accused  person leading  the

deceased victim woman  to commit suicide. Mere suspicion or suspicious

circumstances cannot ease prosecution of its main duty of proving its

case against an accused person beyond reasonable doubt. 

56. Under  the  above  facts  and circumstances taking note of the

testimonies of prosecution witnesses examined during trial and basing

upon the principles laid down in the afore noted decisions rendered by

Hon'ble Apex Court as well as by Hon'ble High Court, I am of the view

that  the  prosecution  has  failed  to  establish  the  charges  against  the

accused beyond  all reasonable doubts. Hence, the accused  Kadir Ali is

acquitted  on benefit of doubt and  set  at  liberty.
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57. The bail bond of the accused is  extended  U/s. 437(A) Cr.P.C.

58. Send a  copy  of  this  judgment  to  the  Deputy  Commissioner  of

Tinsukia.

59. Dispose the seized materials in accordance with law.

60. Given under my hand and seal of this court on this the 30 th day of

April 2019.

                                                                        

Dictated & corrected

  by me:

            (Md. Abdul Hakim)                                          (Md. Abdul Hakim)

   Addl. Sessions Judge-2(FTC),                       Addl. Sessions Judge-2(FTC), 

                       Tinsukia.                                                       Tinsukia.             

Transcribed by

 P.D Phukan, (Steno).
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      A P P E N D I X

PROSECUTION WITNESSES:

P.W.1- Md Robin  Doley,

PW.2, Md.  Habibul  Ali, 

P.W.3,  Smt Momi  Begum,

PW.4,  Md. Ameer  Ali, 

PW.5,  Md.  Jahanuddin  Choudhury, 

PW.6,  Md.  Mustafa  Ali,

PW.7, Md.  Islam Ali, 

PW.8, Md.  Bhaijan Ali, 

PW.9,  Md. Kamal  Ali,

PW.10, Mrs.  Habibun  Begum, 

PW.11, Md. Noor  Islam, 

PW.12, Md.  Izazul  Shah,

PW.13, Sri Moni  Mech(ASI).

PROSECUTION  DOCUMENTS   :

Ext. 1, Post  Mortem  Report,

Ext. 2, Ejahar,

Ext. 3,  Inquest  Report, 

Ext. 4, 164 Statement of  the informant, Md. Habibul Ali, 

Ext. 5 & 6,  Seizure-lists,

Ext. 7, 164 Statement of  witness, Md. Bhaijan  Ali,  

Ext. 7,  Dead body  challan,

Ext. 8, Sketch  map,

Ext. 9,  Charge-sheet.

                                                                        

                                                                           (Md. Abdul Hakim)

                                                                   Addl. Sessions Judge-2(FTC), 

                                                                                Tinsukia.


