
IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA:

TINSUKIA

G.R. CASE NO: 229 OF 2015

U/ Sec 448/323 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

   SRI DHAN DAS

S/O: SRI RAMESHWAR DAS

ADDRESS: DIGBOI BALIJAN 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA,

TINSUKIA

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP 

FOR THE ACCUSED: Mrs. JURI GOGOI, LEARNED LEGAL AID COUNSEL

OFFENCE EXPLAINED ON:  03/12/18

EVIDENCE RECORDED ON: 28/12/18, 22/01/19, 18/02/19 & 15/03/19

ARGUMENT HEARD ON: 29/03/19

JUDGMENT DELIVERED ON: 05/04/19 

JUDGMENT:

1 The  genesis  of  this  case  had  its  roots  with  the  lodging  of  the  First

Information Report (in short as FIR) wherein the informant has alleged that

on 26/02/15 at about 6:00 P.M. the informant and her husband had some

quarrel on some domestic issues and the accused was restricted by them

to move out of the house but the accused brought her husband out of the

house and assaulted her husband with a JEORAH KHUTI on his head on

three/four places. The accused fled away from the place of occurrence.

The  injured  was  taken  to  the  medical  108  to  Dibrugarh  Medical.  Her

husband had to seek medical treatment. There is a delay in the lodging of
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the FIR as she was busy with her husband for his treatment. Thereby she

lodged the FIR. The criminal law was set in motion with the lodging of the

FIR.
2 In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 89/2015

U/sec 448/325 of IPC and the case was entrusted to S.I. LEARNISH PEGU

for investigation and finally after completion of investigation the charge

sheet was submitted by him against the accused person U/sec 448/323 of

IPC. The court of my learned predecessor took cognizance of the offences

u/sec 448/323 of IPC and thereby summons were issued to the accused

person.
3 In this case the accused person was produced before the court  on the

strength  of  production  warrant  issued  against  him.  The  accused  was

allowed to go on bail by my learned predecessor and as per section 207 of

CrPC & the offences U/sec 448/323 of IPC was read over and explained to

the accused person to which he pleaded not guilty and claimed to be tried.

During the course of trial  the accused was once again arrested on the

strength of warrant of arrest against the accused person. Mrs. JURI GOGOI,

learned legal aid counsel was appointed as the legal aid counsel for his

defence. In this case the prosecution has adduced as many as six PW’s to

prove the case. In this case the statement of the accused person is hereby

recorded and his plea is of total  denial.  The defence does not want to

adduce any DW’s from his side.
4  I have heard arguments of the learned defence counsel and the learned

Asst.  P.P.  I  have  perused  the  evidence  on  record  and  scrutinized  the

evidence on record.
5  After  hearing  both  sides  the  following  are  determined  point  of

determination.
POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1:
Whether the accused person had committed criminal trespass by

entering  into  the  house  of  the  complainant/informant  and  the

victim on 26/02/15 at about 6:00 P.M. without any permission and

which was used for human dwelling & and thereby committed an

offence punishable u/s 448 of IPC?
POINT FOR DETERMINATION NO.2:
Whether the accused person on or about the same time and place

had voluntarily caused hurt to the victim & thereby committed an

offence punishable u/sec 323 of IPC?
Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together:
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6 PW1 in her evidence has deposed that  at  about  6:00 P.M she and her

husband had some quarrel on some domestic issues and at that time Dhan

Das came with one bamboo stick and assaulted her husband on his head.

Her husband fell down on the ground and the accused fled away. He was

taken by 108 Ambulance to Dibrugarh medical. Her husband had swelling

on his head. She lodged an FIR on the next day and she went to meet her

husband. Her husband had undergone medical treatment for 4/5 days.
7 During  her  cross  examination  she  stated  that  the  incident  took  place

infront of the door of their house. There was no incident inside the house.

She had an altercation with her husband. The suggestions put forward are

of total denial. 
8 PW2 in her evidence has deposed that in the evening her elder sister and

her brother in law had some quarrel at their house. She heard about the

quarrel and went to her sister’s house. It was at that time the accused

went there and assaulted her brother in law Raju Das with a bamboo stick

on  his  head.  The  injured  was  taken  to  Dibrugarh  hospital  by  108

Ambulance and the accused fled away. 
9 During her cross examination she stated that there used to be quarrel on a

regular basis between her elder sister and brother in law. She never saw

any quarrel between them. She stated before the police that the accused

assaulted her brother in law from the back side. The incident took place at

night. The suggestions and contradiction put forward are of total denial. 
10 PW3 in his evidence has deposed that he heard that there was a quarrel

which took place at Tiniali. He didn’t know between whom the quarrel took

place. 
11 During his cross examination he stated that the victim and the informant

used to quarrel on a regular basis. He didn’t saw the occurrence. He heard

that LAKHI PRABHA & RAJU DAS had a quarrel amongst them. He didn’t

know whether the informant assaulted her husband with a broken piece of

firewood.  He  didn’t  know  whether  RAJU  DAS  had  undergone  medical

treatment at Dibrugarh. The house of Anuradha Das is on the back side of

LAKHI PRABHA DAS. If any occurrence takes place at the house of LAKHI

PRAVA one cannot see it from there. The suggestion put forward are of

total denial. 
12 PW-4 in his evidence has deposed that the accused went with a jeorah

khuti and the accused assaulted him on his head without any reason by

coming in front of his house. He and his wife had a quarrel at 6-30 P.M. He

was admitted  at  Dibrugarh  Medical  for  three  days.  His  wife  called  the
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Ambulance.  
13 During his cross examination he stated that the houses of AMIT DAS, BIPUL

DAS , KAMALA KANTA DAS, PANI RAM DAS & RUBUL DAS are near to his

house. He went to Dibrugarh on the same day. His wife went with him to

the medical. The police didn’t went there and the police didn’t record his

statement.  The  police  didn’t  seize  any  instrument  from  the  place  of

occurrence. The suggestion put forward are of total denial. 
14 PW5 in his evidence has deposed that the informant and her husband had

a  quarrel  amongst  themselves  on  domestic  issues.  The  accused  was

coming towards his house and heard about the quarrel and the quarrel

took  place  at  the  road  Tininali.  There  was  a  “JEORAH KHUTI”  and  the

accused assaulted Raju Das on his head and Raju Das fell down. He was

inside his house and the accused fled away. He saw it. The 108 ambulance

came and he had undergone treatment.
15 At the stage of cross examination he stated that the houses of Bubul Das

& Amit Das are near her house. The suggestion put forward are of total

denial. 
16 PW6 in his evidence has deposed that on 27-03-2015 he was working as

attached  officer  of  Digboi  P.S.  The  O/C  of  Digboi  P.S  entrusted  him to

investigate the case. He went to the place of occurrence. Prepared the

sketch map. Recorded the statements of the witnesses. He allowed the

accused to go on bail as the offences were bailable in nature. He collected

the medical report and filed charge sheet in this case. Ext. 2 is the sketch

map and Ext.2(1) is his signature. Ext. 3 is the charge sheet and Ext.3(1) is

his signature.  
17 During  his  cross  examination  he  stated  that  the  FIR  was  lodged  on

26/03/15 and the incident took place on 26/02/15. There has been a delay

in  the  lodging  of  the  FIR  and  on  26/02/15  there  was  no  information

received at the police station. There was no GD entry in this regard. He

recorded the statements  of  LAKHI  PRABHA DAS,  RAJU DAS,  ANURADAH

DAS, KAMALA DAS & AMIT CHANDRA DAS. He didn’t record the statements

of other impartial witnesses who were near the place of occurrence. The

victim went to the medical by self. The suggestions put forward are of total

denial. 
I have heard the arguments of the learned ASST.PP & the learned

defence counsel.
18 The offences which has been alleged against  the accused persons  are

u/sec 448/323 of IPC. Now, in order to proceed with the appreciation of

evidence of this case one needs to have a look at section 442 of IPC which
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defines  “house  trespass”.  Section  442  of  IPC  lays  down,  “Whoever

commits criminal trespass by entering into or remaining in any building,

tent or vessel used as a human dwelling or any building used as a place

for worship, or as a place for the custody of property, is said to commit

“house-trespass.”
Explanation — The introduction of any part of the criminal  trespasser’s

body is entering sufficient to constitute house-trespass. “
19 On close scrutiny of the evidence of PW’S it appears that the occurrence

took place outside the house. It couldn’t be made clear from the evidence

of PW’S that the incident took place inside the house. There is discrepancy

in the evidence of PW’S wherein it has been stated by the PW’S that the

accused assaulted him near the road side or the road Tiniali.  
20 There is no such evidence brought to light that the accused person had

entered  into  or  remaining  in  any  building  which  was  used  for  human

dwelling  and  it  doesn’t  find  its  place  during  the  evidence  of  PW’S.

However, the presence of the accused person cannot be denied at all as

there was an occurrence which took place outside the house. There is no

such  evidence  brought  to  light  that  the  accused  had  entered  into  the

house of the informant to commit the offence. Hence, in such a case the

prosecution has failed to prove the ingredients of section 448 of IPC. 

21 Now let me move ahead with another important issue involved in

this case is with regard to the act of the accused with regard to

section 323 of IPC. 

22 Further  from  the  evidence  of  the  PW’S  it  appears  that  there  was  an

occurrence  which  cannot  be  denied  at  all.  It’s  quite  clear  from  the

evidence of PW’S that the victim had sustained injuries and the role of the

accused person in the commission of the offence cannot be denied at all.

The  evidence  of  PW1,  PW2,  PW4 &  PW5 are  having  full  corroboration

amongst  them.  There  is  no  doubt  about  it  that  the  informant  and the

victim were quarrelling amongst themselves and this has been a regular

phenomenon in their activities for which the neighbours were annoyed.

The defence side took up the massive task of cross examination of PW’S

but  it  appears  that  there  was  no such  fruitful  results  in  favour  of  the

accused  person.  Even  if  it  appears  that  PW1,  PW2,  PW4  &  PW5  are

interested witnesses of this case there evidence cannot be discarded in

toto. 
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23 The evidence of such witnesses needs to have more careful scrutiny and

with caution. But the law is quite clear on this issue as laid down by the

hon’ble  supreme  court  in  Bolineedi  Venkataramaiah  Vs  State  Of

Andhra Pradesh  1   AIR 1994 SC 76 wherein the hon’ble supreme court

has held, “…However, since they are interested witnesses, their evidence

was subjected to greater scrutiny and one of the tests applied is whether

the  specific  overt  acts  are  attributed  to  them  so  that  the  omnibus

allegations  may  not  be  accepted  so  as  to  rule  out  the  possibility  of

implicating some innocent persons. In appreciating evidence of this kind

of  witnesses,  the  courts  have  always  considered  that  such  of  those

accused to whom specific overt  acts have been attributed consistently

and  the  same  is  corroborated  by  the  medical  evidence  and  the

circumstances of the case, can safely be convicted…” 

24 Even if it appears that PW1, PW2, PW4 & PW5 are interested witness the

evidence of the said witnesses cannot be thrown away. The evidence of

PW1, PW2, PW4 & PW5 are relevant in this case and it is crystal clear that

the accused person had committed the offence. 
25 However, the prosecution side has not been able to examine the medical

officer of this case. He is an expert and his opinion is required in certain

cases where certain complicacies takes place.  But the prosecution side

has failed to examine the medical officer of this case. During the course of

statement of the accused person u/sec 313 of CrPC it came to light that

the injured had sustained injuries by falling down and he didn’t assault

him. This plea is an important plea raised by the accused person but the

said  aspect  could  have been made clear  but  due to the failure  of  the

prosecution to examine the Medical officer this aspect remained silent. 
26 Similarly, during the evidence of PW1 it appears that the FIR was lodged

on  the  next  day  of  incident.  But  in  this  regard  the  I/O  i.e.  PW6  has

admitted that there is no GD entry as to the lodging of the FIR on the next

day of  incident.  The I/O has also admitted that the FIR was lodged on

26/03/15 and the incident took place on 26/02/15. On perusal of EXT 1 it

becomes clear that the incident took place on 26/02/15 and the FIR was

lodged on 26/03/15. This is evident that there was no FIR lodged on the

next day of incident.  The evidence of PW1 i.e.  the informant has been

found to be contradictory. The prosecution should come with clean hands.

1 AIR 1994 SC 76
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This clearly shows that the FIR was lodged after a delay of one month and

the reason behind the delay has been mentioned in the FIR but it doesn’t

find place in the evidence of PW1. 
27 Even if it is taken into consideration that the victim had sought medical

treatment at Dibrugarh a total  of one day which comes to light as per

injury report but the prosecution side has failed to explain the delay at the

stage of evidence which shows that there was no delay and in such a case

prosecution side has failed to come up with clean hands. 
28 Now let us have a glance at the evidentiary value of the F.I.R. It is not

substantive evidence and it is merely to set the criminal law in motion. It

also important to note that the F.I.R should be lodged as soon as possible.

The object sustaining upon prompt lodging of the report to the police is to

obtaining  earlier  information  in  relation  to  the  circumstances  in  which

crime was committed.
29 The Hon'ble  Supreme Court  in  BISHNU DEO Vs.  STATE OF ODISHA

(1982) CRILJ 493  2 wherein the Hon'ble Supreme Court has observed that

delay in the lodging of F.I.R quite often results in embellishment which is a

creature of afterthought and on account of delay, the report not only gets

bereft  of  the  advantage  of  spontaneity,  but  danger  creeps  any  of  the

introduction of coloured version, exaggerated account or concocted story

as  a  result  of  deliberation  and  consultation  &  for  this  reasons,  it  is

essential  that  delay  in  the  lodging  of  F.I.R  should  be  satisfactorily

explained.
30 This creates doubts and there are lacunas which the prosecution has failed

to fill it up. When the offence which has been leveled against the accused

person is so serious in nature and delay in the F.I.R which was filed after

30 days creates doubts and the story itself is found to be concocted &

exaggerated one. The F.I.R. is to set the criminal law in motion. But they

failed to do so. 
31 The FIR  in  a  criminal  case is  an  extremely vital  and valuable  piece of

evidence for the purpose of corroborating the oral evidence adduced by

the PW’S at the stage of trial. The object of prompt lodging of the FIR to

the police in respect of commission of an offence is to obtain an early

information  regarding  the  circumstances  in  which  the  offence  was

committed, the names of persons who had played their role in the criminal

acts  &  the  eye  witnesses  who  were  present  there  at  the  place  of

2 (1982) CRILJ 493
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occurrence.  The delay in  the lodging of  the FIR  results  in  afterthought

which leads towards embellishment. 
32 In the case of DHANPAT Vs. STATE OF U.P. 1989(2) Crimes 154(All)  3

wherein the hon’ble Allahabad high court has held that when the FIR has

been lodged with delay and the delay in the lodging of the FIR had not

been explained it would be unsafe to base conviction of the accused upon

the evidence produced by the prosecution. 
33 This court has also taken into consideration the statement of the accused

person u/sec 313 of CrPC and on close perusal it appears that his plea is of

total denial and he has raised the issue of interested witnesses as well as

his  non  presence  at  the  house  of  the  informant.  The  presence  of  the

accused inside  the  house  has  been found to  be  true  that  he  was  not

present inside the house. 

3 1989(2) Crimes 154 (All)
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34 Even  if  appears  that  there  is  a  role  of  the  accused  person  in  the

commission of the offence but the said role during the course of evidence

couldn’t be proved by the prosecution beyond doubt. 
35 The  golden  rule  that  runs  through  the  web  of  civilized  criminal

jurisprudence is that an accused is presumed to be innocent unless he is

found guilty of the charged offence. Presumption of innocence is a human

right as envisaged under Art.14 (2) of the International Covenant on Civil

and Political Rights 1966. Art.11(1) of the Universal Declaration of Human

Rights 1948 also provides that any charged with penal offences has a right

to be presumed innocent until proved guilty according to law in a public

trial at which he has had all the guarantees necessary for his defence.
36 In the case of V. D. Jhingan Vs. State of Uttar Pradesh  4   AIR 1966 SC

1762 the hon’ble supreme court has held that It is also the cardinal rule of

our  criminal  jurisprudence  that  the  burden  in  the  web  of  proof  of  an

offence  would  always  lies  upon  the  prosecution  to  prove  all  the  facts

constituting  the  ingredients  beyond  reasonable  doubt.  If  there  is  any

reasonable doubt, the accused is entitled to the benefit of the reasonable

doubt. 
37 A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt.
38 In the light of above discussions and reasons I am of the opinion that the

prosecution  has  failed  to  prove  the  case  against  the  accused  person

beyond reasonable doubt u/sec 448/323 of  IPC and hence the accused

person deserved to be acquitted of the charges leveled against him only

on the point of benefit of doubt.  
ORDER

 In view of the above discussions and reasons mentioned above I am of

the opinion that the prosecution has failed to prove the case against

the accused person beyond reasonable doubt U/sec 448/323 of IPC and

hence he is acquitted from this case and thereby set at liberty only on

the point of benefit of doubt. 

Make necessary entry in the Judgment register.

The accused person DHAN DAS is hereby set at liberty and the accused

person being in judicial custody and he be hereby released from the

4 AIR 1966 SC 1762
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DISTRICT JAIL, TINSUKIA immediately if not required in any other case. 

LET RELEASE ORDER BE ISSUED FOR THE UNDER TRAIL PRISONER DHAN

DAS.

Make necessary entry in the judgment register

Given under my hand and seal of this court on this the 5th day of APRIL,

2019 at MARGHERITA COURT.                                                      

   SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

         MARGHERITA, TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: LAKHI PRABHA DAS

PW2: ANURADHA DAS

PW3: AMRIT CHANDRA DAS

PW4: RAJU DAS

PW5: KAMALA DAS

PW6: LEARNISH PEGU, I/O

WITNESSES FROM THE DEFENCE SIDE:   NIL

PROSECUTION EXHIBITS  :  

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE SKECTH MAP

EXT 2(1) IS THE SIGNATURE OF PW6

EXT 3 IS THE CHARGE SHEET

EXT 3(1) IS THE SIGNATURE OF PW6 

DEFENCE EXHIBITS:  NIL      

SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE
(M),

MARGHERITA, TINSUKIA 
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